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TO THE ' 
RIGHT HONOURABLE 
Sow 7 
RIGHT REVEREND 


FATHER in GOD, 


THOMAS, 


Lord Biſhop of 1-5 
Lichfield and Coventry, 


My Lord, 
Thought to have ſent 
this Trifle into the 
World without Patron 
or Author's Name to it ; 
4 but tis well known, how ſcan- 
; dalous it is to that Child whoſe 
A 3 Parent 


AACR” ane 
The Epiſtle 
Parent is aſhamed to own it ; 
FT therefore reſolved to run 
the Cenſure of a Critical 
World: And then obſerving 
how ancient Dedications have 
been both by Gireek and La- 
tin Authors , and that they 
are continued to this Day 
throughout all Chritendom, 1 
reſolved not to be fmgular-: 
And conſudering that this lit- 


tle Undertaking was perform- 


ed at the Requeſt of ſome Re- 
verend Clergy-men of Your 
Lordſhips Dioceſs, and that it 


was Nurſed up to what it is. 


now preſented to Your Lord. 
ſhip there likewiſe, T concet- 
ved it could not challenge the 
Patronage of any other more 


properly, 
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properly, than of Your Lord- 
ſhip ; and therefore ſuch as 
it 1s, I here humbly preſent 
it to Your Lordſhip. My 
Lord, At firſt 1 deſigned no 
more, but the Second Part of 
what it now is; but obſerv- 
ing Your Lordſhips diligent 
and great Care at Your Lord- 
ſhips Primary Viſitation at 
Derby again/iSimony, Dila- 
pidations andNonreſidence, 
the T hree great Pets in the 
Church, I added T hree Chap- 
ters upon thoſe Subjetts ; and 
after adding one thing after 
another , it came to make a 
dictinet Part of this Work 
alone, My Lord, Your Lord- 
ſhip has had many Honouras- 
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The Epiſtle 
ble and worthy Predeceſſors, 
and I cannot forbear to men- 
tion to Your Lordſhip your 
immediate Predeceſſor , my 
Lord Biſhop Hacket , with 
what indefatigable Industry 
aid he repair, or rather Re- 
edifie the Church at Lich- 
field, which he happily- lived 
to fmſh* A Work could 
hardly have been performed 
by any other, How circum- 
Jpettly, prudently and dul:- 
gently did he govern his 
Church, never abſenting him- 
ſelf, unleſs in His Majpeities 
and Countries Service * How 
conitantly did he wifit and 
preach through his Dioceſe * 
A Religious Pattern for - 
is 


b -Dedicatory. 
J his Clergy. What preat In- 
* /ght had be both in the Civil, 
} Canon and Common Laws, 
that related to the Church 
Government * How oft did 
4 he fit in his Conſiftory to ſee 
7 Fuſtice done * Nay, what 
{ did he neglett, that became 
a worthy Prelate to do ? 
! And for his deep and pro- 
s found Learning im his Fun- 
4 tion, certainly few exceed. 
3 ed Him, if I have any 
" Tudgment9 My Lord, I 
* have obſerved Three things 
perpetuate mens Memory to 
Poſterity, Children, Learned 
Writings, and Publick and 
Eminent Buildings, hee was 
fortunate in them all; He 
has 


The Epiſite 


has left a Worthy Son to Tn- 
herit his Name, Vertue and 
Temporal Eſtate; He has 
left many Learned Works 
for the benefit of Poſterity, 
whereof ſome are already 
made publick ; and he has 
made himſelf no leſs Eminent 
by his Publick Buildings , 
witneſs his Cathedral Church 
at Lichfield, and Trinity 


Colledge in Cambridge, | 


where he had his Education : 

beſides many other Works of 
Piety and Charity in thoſe few 
years he was Biſhop. My 
Lord, God hath 'not yet bleſt 
Jou with Children, but may 


in good time, to preſerve Your 


Name: And I have heard 
Your 


Dedicatory. 


4 Your Lordſhip intends fome E- 
* minent Works for the *Pub- 
2} lick; and that your Lordſhip 
| hath reſolved to go on, where 
: your Predeceſſor left, in 
+ Building a Palace for your 
: ſelf and Succeſſors; I have 
| great reaſon to believe, having 
1 heard your Lordſhip ſo often 
| declare you would do it ; and 
. having laid your Hand to the 
' Plough in preparing ſome 
: Materials towards it, I know 
* you will not look back : T have 

heard your Lordſhip declare 
: how much you delight in Ho- 
| pitality,which can never be ſo 


| your own Building : And 
© hereby your Lordſhip will make 


your 


ſplendid as in a Palace offi: «. 8. 


' The Epiſtle, 6c. 
Your ſelf as Emment in the | 
next Ape, as Your worthy Pre- 3 
deceſſor is in the preſent, than Þ 
which nothing can be greater | 
fatisfafion to all, but chiefly | 
My Honoured good Lord, 

Your Lordſhips moſt dutiful Son, 


and moſt obedient Seryant, 


S. DEGGE. 


T O 


<4 


; Chapter of the Firſt Book, which 1 
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5 To the Parſons, Vicars,and 


the reſt of the Reverend 
Clergy of the Church 
of England. 


' Our kind Acceptance of the 
former Impreſſions of this 
Book,, has encouraged me this Fifth 
time to appear in Publick, The firſt 


# was hurried to the Preſs ſo baſlily, 


that T had not time ſeriouſly to peruſe 


Z tt, whereby ſome things were ſlipt in 


the Copy ; and my being far from 
the Preſs, occaſioned many Miſtakes 
by the Printer. In this and the 
later, ſomething more Care has been 
taken. The only eſſential Overſight 
in the firſt Impreſſion (which I have 
yet diſcovered) was in the Sixth 


muſt 


muſt flill deſire may be correfled by * 
this. I added many things to the * 
Second, Third and Fourth Editions, 
with Three whole Chapters; and 
many things to this. Tour continued | 
kind Acceptance makes me think my 
Labour well beſtowed. 


Er fic Valcte. 


S. D. 
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TO THE 
Courteous Reader. 


T: is obſerved in the Second 


Part of Sir Edward Coke's Re- Co.2.44.b. 


ports, in the Biſhop of Winche- 
fter's Caſe, that there were two 
great Perſecutions of the Chri- 
ſtan Religion, the one under 
Diocleſian , the other under Ju- 
lian the Apoſtate: The firſt by 
murdering the Prieſts, that by 
their Preaching advanced the 
Chriſtian Religion : The latter, 
by ſpoiling the Church of its 
Revenues, The former contra- 
ry to expectation advanced, and 
not ſuppreſſed Religion: For 
it has proved in all Ages, that 
Sanguis Martyram eft ſemen Eccle- 
fie; tor the patient ſuffering of 
ſo many Martyrs of the Primi- 
tive. Chriſtians gave the World 

a 


en ee ee SED 


Study thar advanced them to *' 


2 Cor. 11.9. the Apoſtle St.Paul got his Living 


To the Reader, 


a ſufficient Teſtimony, that thoſe | 
poor Chriſtians had fome ex- 
traordinary Divine Aſſiſtance to | 
undergo with patience ſo much | 
Cruelcy, that no others durlſt | 
put themſelves unto the trial of. 7? 
But the taking away the Reve- 
nues of the Church, Martyred ! 
the Pricſthood it ſelf, and ſtruck | 
at the Foundation : For when } 
People ſaw there was nothing lefr © 
but Perſecutions, no Suſtenance ! 
for thoſe that Miniſtred at the 
Altar, it diſcouraged them to 
breed their Children up to a | 


nothing but Danger : which in- 
troduced great ignorance of the 
truc Knowledge of God and Re- 
ligion: So that as one killed the 
Prieſts, the other deſtroyed the 
very Pricſthood it ſelf. And tho' 


by his Labour, thac he mighc 
not become burthenſom _ his 
ro- 


To the Reader. 


fe ff © IE | | | 

| Profelytes; yet the ſame Apoſtle Tz 

'X- | Ea + 2Corih 
{ cells us, that the Labourer is worth |," 16 | 

ro v3 * o k 9 4 2 | 

-h |) of his bire; and that by the Law | 


ſt 3 of Moſes, The Ox was not t9 be Math. 10: 

 muzzled that treads forth the Corn: op, -._ 
7 And by way of Expoſtulation 1n :s. 
-4 || another place, ſays, Who goes on , © 
1 warfare at his own Charge? Who 9,10: 
1 plants a Vineyard, and eats not of 
of 1 the Fruit thereof ? and who feeds a 
" 1 Flock, and eats not of the Milk 
ro | thereof? For he that ploweth ſhould 
= | plow in hope, and he that threſbeth 

| ſhould be partaker of his hope. And 
again ſays he, Is it a great thing, 
i that thoſe that jow to you ſpiritual 
things, ſhould reap carnal? And 
{ do you not know (ſays the ſame 
] Apoſtle) that they that Miniſter 
1 about holy things , live of the things 
* of the Temple? And that they that 
1 wait at the Altar, are partakers with 
4 the Altar? For ſo hath the Lord 
13 ordained, That they that preach 
? the Goſpel, ſhould live of the Goſ- 
: 2 pet; 
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To the Reader. 


pel. What effect this Doctrine | 
wrought amongſt the Primitive 
Chriſtians, you may read in the | 


fourth Chapter of the As of the 
Apoftles, where it is ſaid, That as 
many as were poſſeſſors of Houſes or 


Lands ſold them , and brought the © 
prices of things that were ſold, and 


laid them down at the Apoſtles feet ; 


and diſtribution was made to every |. 
man according as he had need. But '' 


che Chriſtians of this preſent 


Age are fo far from ſelling their 
Houſes and Lands , and laying : 


the price at the Apoſtles feet , 
that they will rather detain that 
from the Clergy , which by Law 
and Right is due to them. But 
certainly, had the ſincerity of the 


Primitive Chriſtians continued, I 
ſhould never have needed to; 
have ſet Pen to. Paper upon this 7 
Subject I am now. abour, which 
is the Law of Tythes or Tything: ! 
A Duty eſtabliſhed by the Laws 3 
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To the Reader. 


of this, as of other Nations, for 
the maintenance of the Secular 
Clergy, and for their ſake it is 
that I have undertaken this 
Work. There was a Tything 
Table publiſhed many years ago 
by a Bachelor of Laws, wherein 
he has Learnedly ſer forth the 
manner of Tything by the Ca- 
non and Eccleſiaſtical Laws: But 
thoſe Laws and the Common 
Laws of this Realm differing in 
many things, wherein the Come 
mon Law 1s to be preferred ; that 
Tything Table has often led both 
Parſon and Pariſhioners into 
many Errors : Beſides the ſeveral 
diſcharges from payment of 
Tythes, either abſolutely, or ſub 


- modo, of divers Lands in England, 
3 by cheStatutes or CommonLaws, 


is } makes great alceration-here from 


3 rheCanonLaws.To rectify which, 
} and (as near as may be) to recon- 
} cile the Canon and Common Laws, 
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To the Readep. 


I did by the perſuaſion of ſome 


Reverend Divines,firſt make ſome 
Animadverſions upon that Tyth- 
ing Table: Buc when I had done 
that, conſidering there were ma- 
ny more things in relation to 
Tything, that 1 could not con- 
veniently apply to the Text, con- 
cerning Preſcriptions, Cuftoms,Com- 
poſitions , and other Priviledges, 
befides the Laws concerning 
Offerings, Mortuaries, and other 
Church Duties, fir for all men 
to know , as well Lay as Clergy, 
I adyentured upon this larger 
Work. Which I the rather did, 
becauſe I do not find any other 
that harh Publiſhed any complear 
Work in this kind,or to reconcile 
the Common and Canon Laws, 
that kind-of Learning lying dif- 
perſed in our Law Books; I had 
therefore in favour of the Par- 


ſons and Vicars, taken up a for. * 


mer Reſolution, and adyentured 
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To the Reader. 


to expoſe my ſelf to the publick 
Ceniure. And though I cannot 


promiſe any perfection in this 


Work, yet [ care preſume to ſay, 
It is the moſt perfect Work of 
this nature yet extant; though 1 
can pretend to nothing, of 1t 
but the Errors and Miſtakes , 
which I will be thankful co any 
body that will friendly correct , 
that I may makeit more exact in 
a future Edition, 1 have encou- 
ragement, The hindrance of 
converſing with the Learned, by 
reaſon of my confinement to 


: the Country, and not having 
3 acceſs to any publick Libraries, 


hath hindred me of ſome helps I 
might haye had thereby. Perhaps 


it may not be ſo acceptable ro 


thoſe 1n whoſe favour I have writ 
it, becauſe it comes from the Pen 


of one who profeſles himſelt a 


common Lawyer : But in my 


* Judgment,in this Nation,wherein 


a 3 the 


To the Reader. 


the common Laws and Cuſtoms 
of the Country prevail againſt 
the Canon and Eccleſiaſtical 
Laws ; this Subject 1s nor alto- 
gether improper, if not moſt 
proper. for a common Lawyer. 
And truly I have through this 
Diſcourſe dealt with as impartial 
an hand as the Matter would 
admit. And though the Clergy 
may think it to their prejudice, 
that I have art large fer forth the 
ſeveral diſcharges by whichLands 
are freed from the payment of 
Tythes: Yetin thar I have given 
them a clear light, which Lands 
cannot be ſo priviledged , and 
what Preſcriptions and Modus de- 
cimandi 1s not good , being well 


aſlured that there are more Lands. 


at this day eſcape payment of 
Tythes upon pretence of ſome 
priviledge,to which they haveno 
right, than thoſe that pay Tythes; 
and might legally be diſcharged. 
[99 ms Es. ax hae —_ 


"2 ws pms \g;5 &Yg 


WW UW 


ws * 


* Ti _ ® 


5 v1 Ws) fReas Y'Y _ oo WY ws TH W 


To the Rea dey; 


# But when I have done my beſt 


endeavour to ſerve the Reverend 


. Clergy, I cannot give them 
| Incouragement to depend upon 


their own Judgments, grounded 
upon any thing here writ ; for 
though chis may ſufhce to give 
chem ſome light, what tall be 
due to them, yer I cannot hope 
by any thing I can write to make 
them Lawyers; for many Care's 
will ariſe, that no foreſight of 
mine could give an Anſwer to : 
But this Benefit I hope they will 
receive by my Labours, that they 
may put their caſe, and make 
their doubts known more perti- 
nently to the Learned. I had no 
ſooner finiſhed this litcle Tract 
concerning Tythes, bur I conf1- 
dered that there were many other 
things almoſt as uſeful for a 
Clergy-man to know, as the Law 
of Tythes : And though Mr. 
Hughes of Grays-Imm many years 
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To the Reader. 


fince publiſhed a learned Tract, 
which he Intituled the Parſons 
Law ; yet there are many more 
things necefſary for a Clergy 
man to know, that are there only 
briefly, or not at all rouched 
upon ;- and of ſuch force, that 
they muſt eicher be performed 
and obſerved to make a man a 


compleat Parſon,or to make him {:: 


none, though never ſo exactly 
inſtitured and inducted, if omit- 
ted. I have therefore in the firſt 
place, betore I come to the Law 
of Tyrhes, ſhewed, what Simony 
is, and what danger thoſe run 
themfſeles into, that are guilty of 


it ; what things every Parſon, 


Vicar,Scc. 1s to do before, at, and 
after his Inſtitution and Indu- 


ction, to make him a compleat © 
Parſon, &c. what Dilapidations * 
are, and how puniſhable; what * 
Priviledges the Clergy have ar * 


this day by the Laws of England ; 
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To the Reader. 


E what charges and payments their 
* Tythe and Church Livings are 


ſubje& unto ; what Cauſes of 
Deprivation have been allowed 
of by the Laws of England ; what 
Leaſes they may take or fer, and 
what Statutes they may fall in 
danger of; and of Pluralities,and 
who is qualified to have them,and 
in what manner to be accepted; 
Nonreſidence , and many other 
things neceſſary for every Clergy 
man to know. I have divided the 
whole into Two Books, and 
them again into ſeyeral Chapters 
and Paragraphs, and added a 
ſhore Table for the more ready 
finding of any thing 1n either. 
I have likewiſe added a Liſt or 
Catalogue of all the Abbies and 
Priories that were valued in the 
Kings Books at 2000. per Annum, 
or upwards, and which were diſ- 
ſolved by the Statute of 31 . 8. 
the Lands of which can only 
pretend 


To the Reader. 


pretend ito any priviledge to be 


diſcharged of the payment of 


Tythes ; in which I have rather 
choſen to write after Mr. Dug- 
dale, being a ſurer Author than 
Mr.Speed, in whom I have ob= 
ſerved many Miſtakes. I muſt 
beg the Readers patience to cor- 
rect the Miſtakes of the Printer 
(which arc too many, by reaſon 
of my abſence from the Preſs :) 
And for my own, I ſhall take it 
kindly from any body , that will 
in a Friendly manner inform me 
of them ; for Humanum eſt errare ;, 


and though I may have cauſe to. 


be aſhamed of them, yer I will 
neyer be aſhamed to amend. 


Vale. 


, The Contents of the ſeve- 
: ra[Chapterscontainedin 
the Firſt Part of this 
Book, Intituled,T he Par- 


1 
, ſons Counſellor. 
l | HAP. I. ſheweth, Who may, or may not be Who ' mly be 
p In a Parſon, Vicar,e*c. 2 Parſon. 

-? Chap. 2. ſheweth, How one that 3s a perſon fitly How he muſt 
| "P qualified to be a Parſon, Vicar, &c. ought to proceed in ta- | 
Z proceed in the obtaining and accepting of a *'"8 © Living. 
 * ABemefice. 


- Chap. 3. ſhews, In what caſes it is neceſſary for Jure Patrona- 
| ' rhe Biſhop to bave a Jure Patronatus , and *- 
' bhow to proceed in the ſame, and what is the 
force and effett thereof. 
_ Chap. 4 ſhews, How the Law Ftood concerning Pluralities. 
Pluralities before the Statuteof 21 H. $. who 
are qualified within that Law to bawe Plura- 
lities,and how they ought to behave themſelves 
in taking the ſecond Livings, ſo that the firſt 
may not be made void. 
Chap. 5. ſhews, What Simony is, and who ſhall Simony. 
be ſaid to be guilty of it,and what are the 
dangers enſuing thereupon. 
Chap.6. ſhews, What one is to do before and at Wit he is to 


"h.Ap ; . Fdoat,before, 
Inſtitution, and after Induttion, ro make him- 1G 


ſelf a compleat Parſon. et 
Chap. 7. ſhews, What is required further of Par- prong . 


ſons, &fc. after Indufttion , and what Non- Non-refidence. 
reſidence is, and the dangers incurred thereby, 

and what matters will excuſe the [ame. 

(3 Chap. 


The Contents: 


Dilapidations. Chap. 8. ſhews, What ſhall be ſaid to be Dila- 
—_ , and bow the ſame areremedied and 

uniſhed. 

Deprivation, cle 9. ſhews, For what cauſe a Parſon, Vicar, 
&c. may be deprived, according to the Rules 
of the Common Laws. | 

Leaſes. Chap. 10. fhews, What Leaſes a Parſon, Vicar, 
&*c. may make of his Glebe and Tythes, and 

Farms: what Farms he may , or may not take, and 

within the danger of what other. Statutes 
they may fall. | 

Priviledges of Chap.1 1. ſhews, What Priviledges are allowed 

the Clergy. zo the Clergy in Holy Orders by the Statute 
and Common Laws of this Realm, and what 
are pretended to by the Eccleſiaſtical Laws. 

Chap. 12. ſhews, How the Law ſtands concern- 

ing Churches, Chappels, and Church-yards, in 

—_—_ the Freehold is, and how the Charches 

and Chappels are to be repaired, and concern- 

ing the Seats, Burials, Tombs, Coats of Arms, 

and other Enſigns of Honour im memory of the 

dead; and of the Church-Ornaments, and at 

whoſe charge tobe provided ; and what reme- 

dy for Treſpaſſes in the Church , Church-yard, 

or in breaking up of Tombs, taking, carrying 

away or imbezelling any of the Goods, or Or- 
naments of the Church,&c. 

Chap. 1}. Treats of Parſonages Vicarages, Sine 
Cura's, and Donatives, and of the Endow- 
ments of Vicarages, and how , and in what 
Ca'es a Parſonage and the Vicarage are to be 
reunited , and many other things relating 70 
Parſoniages, Vicarages, Donatiwes, and Sine 
Cura's- 

Chap. 14. ſhews, What Riſignations and Per- 
mutations are, in what manner they may be 
made, and other matters relating to _— . 
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The Contents of the ſeve- 
ral Chapters contained in 
: the Second Part of this 
7, } Book, Intituled,T he Law 
d 5 of Tythes or Tything. 


ed 2 FAHAP.L ſhews, What Tythes are, the ſeveral Quid quota: 


te © ſorts and kinds thereof, and bow the ſame 2%. © quo 
, modo debet. 


at : become due. 

+ Chap. 2. ſhews, By whom, and to whom Tythes By whom,and 
y- ought to be paid. to whom due, 
in =; Chap. 3. ſhews, Of what things Tythes are due What things 
es 3 to be paid,and in what manner the Tythes of _— "_ ©, 
y- | Corn, Hay,&c. are to be paid. orn, Hay, &c. 


5s, .* Chap. 4. ſhews, Where and in what caſes the Wood. 

be ,:; Tythes of Wood ought to be paid. 

a © Chap.s. ſhews, Where Tythes are due for Herbage Herbage. 

e- or Agiſtmentof Cattle, and who is to pay the 

d, 3 [ame. 

Ta : Chap.6. ſhews, Where and in what manner the Calves, Milk, 
Y- ' Ththes of Calves, Milk,Cbeeſe, Wool, Lambs, eq _- 


Pigs,&c. are payable, ambs, Pigs, 
ie __ Chap.7. ſhews, In what manner the Tythes of = Fruie 
= | Seeds, Fruit, Maſt, Bees, Oc. are to be paid. Mait, Bees, 
;£ _ Chap. 8. ſhews, Where and in what manner the Honey. 
he | Ththes of Pigeons,Conies, Fiſh, Deer, and other Things fers 


4 
* 
jo ;} Birds and Beaſts ferz naturz,are tythable, "©: 


IE +} Chap. 9. ſhews, Of what nature the Tythes of Mills. 
3 Mills are, and in what caſes payable. 
”- # Chap. 10. Treats of the Tythes of Hawking, Perſonal 


ee *} Hunting,Fiſhiug, Fowling, &c. and other per- __—_ 


ſonal Tythes, 
Chap. 


Domeſtick 
Bir dS» 


The Contents. 


Chap.1 1. Treats of the Tythes of Ducks, Geeſe, TL 
Swans, Turkeys, and other domeſtick Fowls | 


and Birds. 


Of what things Chap, 12. ſhews, Of what things Tythes are not 


Tythes are not 
payable. 
Cuſtoms, 


due by the Common Laws of this Realm. 


Chap. 13. ſhews , What force Cuſtoms bawve as © 


well in the form and manner of Tything, as 
in the diſcharging the payment aloref, and 
the difference between Cuſtom and Preſcrip- 


1100, 


Intereſt inthe Chap. 14. ſhews, What Priviledges the Parſon, 


Lands. 


To what 
charge ſub» 


Modus deci- 


mand:. 


How to be 
deſtroyed. 


How to be 
conveyed. 


Of Leaſes, 


Barren 


Ground» 


Real Compo- 


fations 


Monaſtery 


Lands. 


Perſonal 


Tythes. 


Vicar, fc. have in the Grounds where the 
Tythes ariſe , for the drying , making. and 
carrying away the ſame. 

Chap. 15. ſhews, To what charges the Glebe 
and Tythes are ſubjeft and liable. 

Chap.16. ſhews, How far Preſcription will pre- 
wail in the manner of Tything, and in what 
caſes a Modus decimandi, will bind the Par- 
ſon,&c. 

Chap. 17. ſhews, How @ Modus decimandi 
may be deſtroyed. | 

Chap. 18. ſhews, By what Conveyances , and by 
what names Tythes may be granted , demiſed, 


Oc. and what Demiſes and Leaſes made by 


Parſons, Vicars, and other Eccleſiafticks, &c. 
are good. 

Chap.19. ſhews, What barren Lands are freed 

| few payment of Tythes within the Statute 
of 2 E.6. 

Chap.20. ſhews, What a Real compoſition is,and 
in what caſes Lands ſhall be freed from the 
payment of Tythes thereby. 

Chap.2 1. ſhews, What Monaſtery Lands are, 
or may be freed from the payment of Tythes. 
Chap.z 2. ſhews,What Perſonal Tythes are, and 

in what caſes dus and payable. 
Chap. 


$035 0 res ; 6 . ER 
ES Wow. ts ood IN Ba #4 4h £ Þ v* 
EE, S Ee ES IT f a - 2 ON 7 . BS 5 
gk WR is CIOS. « L . $:6.. NO hd 6 : —_ \ 
ms 22 00c >; en F 3 ET ITN 0 : cy ; Eg I. Sen, 
ty; Re 24 RE <2 x” . bye] h » Na CA es) on ADE IS, i 
5 - bks OF ICI RS y CE eat -- , 


4 " 
bots tte DES 
vote RE ne a2? = 


% EEE Ie TA: 


- The Contents. 


Chap.2 3. ſhews, What Oblations, Offerings, &e. Oblic'ons: 
are, and where due and payable. 

Chap. 24 ſhews, What Mortuaries are, and in Mortuaries' 
what caſes they are due and payable. 

Chap.25. ſhews, How Tythes are to be paid in London: 
London, and ſeveral Reſolutions upon the 
Statute, made for the payment thereof. 

Chap. 26. ſhews, In what Courts and in what How recover 
manner Tythes my be ſued for, and in what ce. 
caſes Probibitions Iye for the ſtaying of Suits Prohibitions 
for Tythes in the Eccleſiaſtical Courts, and TN 
how to proceed therein. 


Di- 


Dire&tions i in the Marg inal # 


References. 


Note, That in my References * 
to printed Books in thu Trea- 
tiſe,T for the moſt part refer to * 
the Page and part of the Page | 
where the Matter is to be found ® 
in this manner : If the Matter * 


be at the upper end of thePage 3 | 


T mark it with three Pricks * 
_— * if in the middle thus .. | 

at the lower part thus «© 
- where the Book is numbred © 
by Fol. I add the A or the B 3; 
/ ide, as it happens, 


T H E 


| PARSONS 
| COUNSELLOR: 


—— — » 


CHAP. I. 


2 The firſt Chapter ſhews , Who may, or who 


may not, be a Parſon, Vicar &c. 


Aving taken upon me to be the 
Parſons Counſellor, it is neceſſary in 
the firſt place, ro ſhew who may 
be a Parſon, Vicar,&c. 


; of King Charles the Second, all are made 
2 incapable of being admitted to any Parſo- 


* nage or Vicarage, Benefice or other Ecclefi- 


2 aftical Promotion , Preterment or Dignity Promotion. 


= whatſoever, unleſs ſuch perſon have Epiſco- 


2 pal Ordination ; and if any ſhall preſume 


Zco be Admitted, not having ſuch Ordination, 
Zor ſhall preſume to Adminiſter the Sacra- 
zment of the Lords Supper, not being ſo Or- 
adained, he is to forfeit an hundred pounds. 

5 =_ By 


And by a Statute made in the 14th year 14 Car. 2.ca.4 


2 The Parſons Part 1. 


Concil.Arelat. By divers ancient Canons of the Church, 
m—— no man was to be a Deacon before he was 
1a & 15.Con. EWEMty five years of Age, nor a Prieſt be- 
cil.Neoczfar, fore he ſhould attain the Age of thirty 
cap.11, years; but notwithſtanding the Canons , 
they were frequently diſpenſed with, and 

made Prieſts younger. | 
St,13Eliz.c.I2» And by a Statute made in the 1 3th year 
of Queen Elizabeth, it is Enacted, That none 
ſhall be made Miniſter,or admitted to Preach 
or Adminiſter the Sacraments , being under 
the Age of twenty four years; nor unleſs 
he firſt bring to the Biſhop of that Dioceſs, 
from men known to the Biſhop to be of 
By implication Tound Religion , a Teſtimonial both of his 
ths Statute al- honefit Life, and of his profeſſing the Do- 
lows @ man t9 Etrine expreſſed in the Thirty nine Articles; 
- mas "1, 2nd unleſs he beable to anſwer and render 
;y four,whereas 1 the Ordinary an accompt of his Faith in 
by the Canons Latin, according to the fzid Articles,or have 
he could not be a ſpecial gift and ability to be a Preacher : 
a Prief! before Nor ſhall be admitted to the Order of Dea- 
= Jear: f con or Miniſtry,unleſs he ſhall firſt ſubſcribe 

; to the ſaid Articles. 

And all Diſpenſations in this Caſe are 
made void by the ſame Statute. 

'So that upon the whole matter, none can 
be a Prieſt before he is four and twenty 
years of Age, nor none can be a Parſon be 
fore he is a Prieſt. | 

Can Jec.33-div And by divers ancient Canons, and by 

News. Canonsof our own, none ought to be Or- 

dained a Prieſt before he have a Title, that 

i5, a Preſentment to a Parſonage, Vicarage, 
or a Curacy, 

And 


n— a Hd mos a. 


Chap. 1. Counſelloz, 3 


And by another Provincial Canon of our Cap. Imprimis, 
own, thoſe that have been guilty of Homi- 
cide, or that have been Advocates in cauſe 
Sanguins ; thoſe that are guilty of Symony, 
or makers or {olicitors of Symoniacal Con- 
tracts, Witchcraft, burners of Churches, 
cannct be Prieſts without ſpecial Diſpenſa- 
tion,nor by conſequence Parſons or Vicars. 

And by another Provincial Canon of our Cap cum quan- 
own, thoſe that are guilty of Symony , Ho- _ 
micide, 'perſons Excommunicate, * Uſarers, * —_ 
Sacrilegious perſons, Incendiaries, vel | Fal- brat = 
ſarios, may not be admitted into Holy Or- gy gig.;o. 
ders, and by conſequence may not -be Par- 6 Epiſcopus. 
ſons, Vicars,&c. 33 £.3.2.4', 

And by a Canon in the Council of Vice, 

a man that voluntarily caſtrated himſelf 
might not be a Prieſt; but if it were done 
by Enemies, or by the advice of Phyſicians 
for Healths ſake, it was no diſability. 

Baſtards cannot be Prieſts without Diſ- Cap. cos qui de 
penſation,nor by conſequence Parſons. non. Dyer 293. 

A Villain cannot be a Parſon, and if he : I wy 

rag - 4 H.7.28, b',* 
be preſented to a Living, the Biſhop may ;; 1.5.96. 
refuſe him. | 5 H.7.20.2., 

A Miſcreant that does not believe the Co.5.58.a.. 
Truth,an Infidel that does not believe act all, 

a few, Schiſmatick or Heretick that do not 


7 believe aright, ought not to be Parions, and 
2 if Indicted, ought to be deprived; and fo if 
-2 the party belrreligious or Illiterate;ſo if the 
2 party preſented be mere laicus or utlawed. 


And the Biſhop may refuſe a Clerk quia 


| criminoſus, for any of the Crimes aforeſaid, 
2 though the party be not convict , fo the Bi- 
7 ſhop be certain of the Truth therof, 


B 2 And 


4 The Parſons Part I. 


Co.5,58.9." And all things that are juſt cauſes to de- 
prive a Clerk, are juft cauſes to refuſe a Clerk 
when preſented. 

Ibid.” But it is no good caule to refuſe a Clerk, 
becauſe he is a player at unlawful Games, or 
a haunter of Taverns: Becauſe theſe are 

Linwood.Cap. NOt malum in ſe, but malum probibitum. 

\ Cum & jurein»= And the Son cannot, without a Diſpenſa- 

hibitum. Cone. tion, be Parſon of the ſame Church that his 

OY Can. Father was Incumbent of the next before 

Albany verſ. him. 

Eveſque Licht, If a man cannot ſpeak ſuch Language as 

M.26 & 27 El, the Pariſhioners underſtand, he ought not to 

C.B. rot.202.3, be admitted Parſon of ſuch a Pariſh , but 

CroEliz-t19- may be refuſed by the Biſhop: For to be 

ucas Vert. E- ;\iterate,and not robe underſtood, is all one 
veſque Bath. pg thr « 

-P. Z3El. per fo the Pariſhioners: And when the blind 

Bendlces. leads the blind, both fall into the Pit. 

4 Inſt.338'" The Biſbop cannot refuſe a Clerk , be- 

1 cond 139: cauſe he wants a Teſtimonial. 

Ms 1} Butit ſhould ſeem, that it the Biſhop does 

Eliz perHarper, admit and inſtitute any perſon into a Living 
that lies under any of theſe Incapacities, the 
Church is full de fa&o till Sentence of Depri- |: 
vation, Nullity,&c. as the caſe requires, and * 
no Lapſe incurs. - 

4 Inſt. 3 38%." An Alien born at this day, I take it can- 

Star.3 R.2.c-3. not be a Parſon, Vicar,&c. nor is capable of |* 

7 R.2.cap.12. any Spiritual Preferment, without the Kings * 
Soqae ſpecial Licence, and the Biſhop may deny 2? 
to R.:.nu.20, {0 admit and inſtitute him , as Sir Edward 
I H.s.cap.7. Coke concelves. : E 

Can.z 3+ By a Canon in the third Counci] of La- * 
teran, unde Alexander the Third, it was de- 2 
creed that none ſhould be Parſon of a Pariſh ? 
under 25 years of Age. b 

Vide : 
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Chap 2. Counſelloz, 


Vide Leviticus,cap.21.v.17,18,19,20,02 21. 
what bodily blemiſhes diſabled Prieſthood 
under the Law. 


Pwrnnry 


CHA P. IL 


The ſecoud Chapter ſhews, how one that is 
fitly qualified to be a Parſon, ought to 
behave himſelf in obtaining a Living. 


: Parſon ſo qualified as the Law re- 
A quires , muſt without any corrupt or 
1ymoniacal Contra&t, obtain a Preſentation 
rom the right and undoubted Patron of 
the Church,whereof he deſigns to be Parſon; 
which may be in this Form : 


Reverendo FL Chriſto Patri & Domino T. The Form of A 
divina permiſſione L.. & C. Epiſcopo, ejuſve Vi- Preſentation. 
cario in ſpiritualibus generals A.B. Armiger , in. See other Forms 


dubitatus Patronus Eccleſie Parochialis de C. of Preſentations 
Regiſt.orig. 301 


in Comitatu D. ſalutem in Domino ſempiternam. 
Ad Eccleſiam de C. predittam weſtre Dioceſios, 
modo per mortem, (if yoid by the death of 
the laſt Incumbent;) but it it be by Reſig- 
nation, then you mult ſay (modo per reſigna- 
tionem 3 but it the Church be void by the 
laſt Incumbentr's being madea Biſhop, or by 
taking a ſecond Living, not being qualified, 


then you may ſay ( per ceſſionem) or as the 
ſpecial Matter is; or it by Deprivation, 


then you mult ſay ( per deprivationems , 


and then proceed , E. F. wltim; incum- 
bentis ibidem jam wacantem, &* ad mean 


dona- 


W—_ 


rm ents 
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The Parſons Part I. 


donationem pleno jure ſpeftantem, dileftum mihi 
in Chriſto G.H.Clericum in Artibus Magiſtrum, 
paternitati veſtr © praſento, humiliter ſupplicans, 
quatenus prefatum G. H. ad diflam Eccleſiam 
admittere, eumque Reftorem ejuſdem Eccleſiz 
inſtituere cum ſuis juribus & pertinentiis uni- 
 werſis, cateraque expedire & peragere, qua ve- 
ftro in hac parte incumbunt officio paFtorali, dig - 
nemini cum favore, In cujus rei Teſt imonium his 
pr aſentibus figillum meum appoſui: Datum pri- 
2910 die M. anno regni domini noftri Caroli ſecunds 
Dei gratia,Angliz, Scotiz, Franciz & Hiber- 
niz, Regs, fidei defenſoris,&c. wiceſimo oft avo, 
Annoque Domini 167 5. 

11Inſt.12e.b. And note that the King,or any other Pa- 
F.R.1}.60. tron,may Preſent by word of Mouth, or by 
Letter,and it is as good and effecual as one 

in Form. : 
How to proceed As {oon as a Clerk has obtained ſuch Pre- 
pon the Pre= ſentation , it behoves him with all conveni- 
ſentation, ent ſpeed , and within ſix months after the 
on ny. + Church became void by Death, Creation or 
12.c.3;,  Ceflion of the laſt Incumbent, of which 
Dyer 327. p.;, Avoidances the Patron is at his peri] to take 
Rol.2.364bſ notice, or Within ſix months after no. 
ns ire = tice legally given to the Patron by the 
#212374 Ordinary of the Church becoming void 


#0 examine 4 


Clerk, by Deprivation , or Reſignation, to tender 


-, Eindw.chap. his Preſentation to the Biſhop of that 
Cwry ſecundum Djoceſs within which the Church is, or 


po _ ro his Vicar-General, or in the Vacation, 
* 2:715.% when there is no Biſhop of ſuch Dioceks, to 
the Guardians of the Spiritualties, to whom 
the Law allows a reaſonable time to ex- 
amine the abilities of the Clerk: For the 
Ordinary is not bound as ſoon as a Clerk 
FOR | | Mp tenders 
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Chap.2. Cotnſelloz. 


tenders his Preſentation to diſpatch his buſi- 

neſ;*; but if he be buſie about the affairs of * Hob. 317. 
his Church, he may make the Clerk to ſtay - LEROY 
till he hath done, or may appoint him a ,,, a9 7 
convenient time to attend him for his appro- atow; rwo 
bation. Months, but the 


t By the ancient Canons, the Biſhop had Common Law , 
. f *1*.., Which in all 
two Months time to conſider of the ability ,, ; 
> ag eſe Caſes is 
and diſability of the Clerk; but by a Canon ,, ;, ,,.j.:-:4, 
made in the time of King Fames, that time alows only 
1s abbreviated to one Month. | convenicnt 
Then if the Ordinary, &c. upon the exa- _ | 4 
mination of the Clerk, find him fit in all Eg 
points,as above in the firſt Chapter is dire- cg, , 9... 
ted, then he admits him in theſe words, 32 1.6.2 8.b.. 
Admitto te habilem, &c. And thereupon the 33 H.6.2 4.4.” 
Ordinary Inſtitutes him in theſe words , 29 a " 
Inſtituo te Refforem Eccleſie Parochialis de C. Ps 
& babere curam animarum: & accipe curam 1 jc.C.8. 
ituam & meam. And this the Biſhop may Carter verſ: 
do as well out of his Diocels as within it; Crotts,27 El. 
for as to this matter, it is not local , but fol- — 
, . - o may make 
lows the perſon of the Biſhop whitherſoever ,,,,-.- 
he goes. When the Biſhop has inſtituted 
the Clerk, the Ordinary , or, &c. makes a 
Mandate under Seal to the Archdeacon ot 
the place*, or to ſuch other Clergy men as * Callis verſus 
he pleaſes, to indu& the Clerk. And it may _ . 
be made # by the Dean and Chapter, but not, ' 5392 
+ +» Parſon Den- 
by the Patron: for though by the Initicution ,,.', cog. 
the Church is full againſt all perſons , ſave 1. 5-jac. 10. 
the King, yet he is not compleat Parſon till :90.5.3.R. 
Induction ; for by the Inſtitution he is ad- P!owd 525:b. 
How Inautt1uit 


mitted ad Officiums to pray and preach,yet he |, 


15 not intitled ad beneficium , until he be tor- 1 jnaky verſus 


mally inducted, which may be done by the bodion, M. 
B 4 | deli- 9 Jac CB, 


The Parſons Part I. 


delivering of the Ring of the Church-door, 
or Latch of the Church Gare, or by delivery 
of a Clod or Turf, and Twig of the Glebe; 
33 H.6. 24.2: but the moſt common and uſual way is, and 
Lindwood c. therefore the ſafeſt. by delivery of the Bell- 
Tem q#:4 #7- ropeto the new inſticuted Clerk, and he tol- 
chidiaconi, ©. ling the Bell : And the Archdeacon,if he do 
It, is to take but 404. for doing of it. | 
Hill. 45 Eliz. Andan Action of the Caſe will lye againſt 
C.B. the Archdeacon, if he refuſe or neglect to 
© 7+H- do his duty , or the Clerk may compel him 
26 H.8.3 per £© do his duty in the Eccleſiaſtical Coure ; 
Knightly. = and note that the Church is full againſt every 
body bur the King, by the Infticution , but 
not againſt che King till Induction. 
Yelvert. 100. Now note, that the ſix months , within 
Co.6.61-b.62.3 which the Patron is to preſent , are to be 
2 Inſt.361- accounted by 182days, and not by 2 days 
to the month. | h 
What's to be And note, that the Clerk is to do many 
done after In- things more at the time of the Inſticution, 
dufion, and afrer his Induction, to ſecure himſelf 
in his Living, which he will find in the fixth 
Chapter following, to which I refer him, 
and wherein very great Care 1s to be taken, 
that all things be duly performed and ob- 


ſerved. 
From what There hath been ſome diſpute , whether 
zrmic re fs 8 the ſix months ſhall commence from thetime 
Months ſhall 


commence, Of che death of the laſt Incumbent, or other 

| Avoidance, or from ſuch time as the Patron 
could reaſonably have notice , conſidering 
the diſtance of place; and more particu- 
lacly, where the Patronor Incumbent ſhould 
happen tobe beyond the Seas at the time of 
the Avoidance. | 
NE | And 
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Chap.2: —Counſelloz, , 


And there hath been a Canon , qued tem- Rol-2.3634q- 
pus ſemeſtre non incipit verſus patronos , niſi a 
rempore {cientie mortis perſon. 

But by the Common Law of England, 1 
conceive the Patron is bound to take notice 
of the Death, Creation or Ceflion, as afore- 
ſaid. 

And this is proved by the Regilter, where regin.orig.42; 
in a Prohibition it's ſaid , Qaia ſecundum le- 

em & conſuetudinem Regni noſtri Angliz 
Epiſcopiz&c. beneficia vacantia per lapſum tem- 
poris ante ſex menſes vacationum eorundem tranſ- 
a&tos conferre non debent, nec conferre conſueve- 
runt, aliquibus temporibus rerroactis. SO that ta 
it appears by this Writ, that the time of the ,,,,.-.., 
{ix months to collate by Lapſe commences ,,,ſzne. 
from the Vacancy,and not from the Notice : 
But this muſt be intended of ſuch Avoidan- 
ces, whereof the Patron is bound to take 
notice as aforeſaid. 

And it is alſo to be obſerved, that if the Kelw, 5 0-b. -. 
Patron do preſent his Clerk, which is refuſed 34 H-7. 21.a'. 
by the Ordinary, becauſe he is illiterate, cri- 14 H-7-21-2- 
minous, &c. there the Patron ſhall have no 2/® 227-P-7- 
longer time to preſent but fix months from 77, parroy 
the time of the Avoidance, where the Patron preſents after 
is bound to take notice of it, and ſix months L-p/e incurr's. 
from the time of notice, where the Ordi- !3 +> | 
nary is bound to give notice of the Avoid: 14, 1i0 
ance. Hutton 2 4." 

But note , that in all caſes, if a Church 5:2 E.3.2. 
Lapſe to the Biſhop or Archbiſhop , and the 1" B.4-80. 
Patron preſent his Clerk before the Biſhopor *? my m 
Archbiſhop have collated ; the Biſhop, &c. aid _ 
1s bound to admit the Clerk of the true c:ue.cr; werba 
Patron, and cannot take advantage of the injuria. 
OG Lapſe. 


= The Parſons Part 1. 
B. Plenary Lapſe. But the Canoniſts as ſhould ſeem, || 
15 Dot. & hold the contrary ; but the Common *; 


Stud.li-294 T.aw in this, as in other things, isto be pre- | 


ferr*d. 
Dyer 277. But if the Biſhop collate, and the Patron 
P-56, preſent before Induction , he comes too 
late, 
But the great Queſtion is, if the Church 
_ Lapſe to the King, and the Patron preſents 


before the King takes advantage of the 

Lapſe, Whether this ſhall avoid the Kings 
MW, Title by Lapſe? Ir is made a Quere by Dyer : 
Hb. 152 * 3” But Hobart ſeems to be clear in it, that the 
Hut.24. King ſhall not have the benefit of the Lapſe ; 
* Cro.El.119% but divers *Authorities are againſt him, 1Jeo 
Cro.Jac.2i6. gugre. Rolls 2. 368. b. 27 E.3.84- b. Co.7.28. 
Oven 3 @ + Do#.& Stud.lib.2.cap.3 1. 
What time There have been ſome Opinions amongſt 
the Patron has the Canonilſts,that a Lay-Patron ſhould have 
zo preſenr., but four months to preſent, but an Eccleſi- 
Screne Reg7a2n aftical perſon ſhould have fix months ; and 


M | } » * . . 
"ares fo it is faid is the Law of Scotland; bur the 
Chap. 2uoniam Common Law, which rules the point here, 


verbum devol- and with more reaſon, gives the Patrons in 
Varun, both Caſes ſix months. | 

In the Caſes of Deprivation and Reſigna- 

tion, where the Patron is to have notice 

fore the Church can Lapſe, the Patron is 

not bound to rake notice from any Body but 

che Biſhop himſelf, or other Ordinary ; 

Dod. and Stud. hich muſt be given perſonally to the Pa- 

ubs ſupra, © he live in the {; Co - but if 
Co.6.19.h, Fron, if helive in the ſame County; bur i 
CroEl.119, the Patron live in a Foreign County , then 
Dyer 328.2.'. the notice may be publiſhed in the Pariſh 

Church, and affixed on the Church Door : 

Andſuch notice muſt expreſs in certain the 

Cauſe 
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- I Chap.3; Counſelloz, 
# Cauſe of the Deprivation, &c. and it muſt 
if be wer2, propris, perſonaliter, &- nou fitte, by 


the Eccleſiaſtical Laws. There are ſeveral 


"4 other ways that a Church may become void, Dyer 3 46.2. 
"2 of which the Patron is at his peril to take Co.6.2g.b... 
'Z notice, as union, not payment of Tenths, _ 346.b.”, 
2 &C- | 


arp.3 & 4 El. 


But no Lapſe ſhall incur by any Depriva- __ Rs a 


7 tion 59/o fatt by the Statute of 13 Eliz. until $13 E1.c.12. 


fix months after notice. 


CHAP. II. 


The Third Chapter ſhews, in what Caſe it 
is neceſſary that the Biſhop have a 
Jure Patronatus , aud how the ſame is 
to be proceeded in, and what is the effet 
and fruit of the ſame. 


F two Patrons preſent to one and the ;, ,z,; ;,1;s 
fame Church by ſeveral Titles , the a Church ſha! 
Church is become litigious ; becauſe the 9 ſaid /iri- 
Biſhop knows not which hath the very true 8% 
and rightful Title tro the ſame, and by con- 
ſequence knows not which Clerk to admicr : 
And I take it, the Church is not leſs liti- 
gious, though they both preſent the ſame 
perfon ; becauſe when the Biſhop admits 
him as the Clerk of the one, he puts the 
other out of poſfeflion, and conſequently = 
| is 


Iz . The Parſons Part |. : 
his Action ; and the Biſhop becomes a Di- # 
ſturber, if he who is put out of poſſeſſion 


prove to have a better Title. 
Where a Now the Biſhop in this caſe , to ſecure 


Jure Patronatus himſelf, ought to award a Fure Patronatus to Ig 
5 neceſſary, inquire of the Right; which is meerly an® 
Inqueſt of Office in nature of a Writ. de} 
+ 34 H.6. 38. Proprietate probanda,and does not at all * bind $ 
b.. 


and how to be 
proceeded in. 


che Title or Right of the Party. 


35 H.6.18.b. Bur it ſeems a queſtion in our Books, | 
Sena Whether the Biſhop is bound to ſue the # 
Faure Patronatus at his own colt and peril, or 7 

only at the Prayer, and at the coſt of the Þ 

arty that prays it, or of both parties ? | 

ut the better Opinion ſeems to be , and ſo 

is the Practice, that the ſame is to be ſued at 


the prayer, and at the coſt of one of the 
parties that prays it, or of both the parties 
if they joyn. 


34H.6.11.2%" Now whereas the Church may become | 
litigious by double or plural Preſentations, ſo | 
it may became more litigious by the Fure Pa- 
is made a Fronatus; for if two Patrons preſent, and each Þ 
Quere, of them prays aFure Patronatus by himſelf (as Z 
they may) and the oneJury gives a Verdict } 

for the onesTitle,and the other for the others & 

Title ; here the Biſhop receives no direction ? 

at all, but the Church ſtill remains litigious. | 

But here ariſes another great queſtion , 

Whether the Biſhop in this Caſe may let | 

the Church Lapſe, and collate ? or whether | 

he be not bound to admit one of the # 


Hob. 3 1 7*.* 
24H.6.38. 
= H.7.22. 4 it 


Clerks at his Election , or at his peril. Mr. 


Calls Read. 3: Serjeant Callis in his Reading, was of Opi- | 
nion, he might refuſe both Clerks in this | 
caſe, and ſutter the Church to Lapſe ; and 3 


21 H.6.44.4",” 
Dauzre, 


kak, Wis fo, f A YOUtS ©, bay Wl om. 


, yy hs Wh kW wt 


wh  Chap.;; Counſelloz: 
| 


= ſo is the Book in 21 H. 6. by Newton and 
& Paſton. Tamen inde quere. 

And as a Church may become litigious 
by a Fure Patronatus ; fo it may become 
7 licigious after a Jure Patronatus , and a Ver- 
1, 4 die given for one of the parties ; for if a 
"1 8 Fure Patrenatus be awarded, and a Verdi& 
2 given for one of the Parties, and before 
; ©} che Patron preſents, for whom the Verdict 
he i was given, and prays admittance of his 

- 4 Clerk (as he ought todo, betore the Biſhop 
hea & is bound to admit his Clerk) another pre- 
| ſents; here the Church is become litigious de 
7, 4 novo, and the Biſhop inthis caſe, as it ſeems, 
a: Jy may award a new Fare Patronatus to deter- 
ve i mine the right of Patronage berween the 
EZ new and the old Patron, for whom the 
+ Title was found in the former. 

1 _ But ſome have thought , that though the 
- & Church be not litigious by double or plural 
0 7 Preſentations, yet the Biſhop, if he doubt of 


ure 


es 


# FF the Patrons Title that preſents, may award 
i 2 ure Patronatas , and inquire of ſuch Pa- 
a Y crons Title, and by that means prevent the 


3 ſurpriſe that may happen to other pretend- 


3 


41H645.2'” 


21 1.6. 44. 


Callis Reading 


29. 
Hob.3 18. 


: ers by ſudden admiſſion of the Clerk; and | 


in caſe the Right of Patronage be found for 
f a Stranger,the Biſhop may admit his Clerk. 
oo Bur it ſeems, that if the Biſhop admit the 
3 Clerk thar is preſented before the Church be- 
23 comes litigious by a ſecond Preſentation, the 
. & Biſhop acquics himſelf thereby from being 
a Diſturber ; but by this means the Biſhop 
# may do great wrong in ſurprizing other 
1B Patrons that have right: And the Law doth 

not ſo haſten the Biſhops proceeding , = 
thac 
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T34H-6.44 2 


Hob. 31 7.. 
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that, as hath been ſaid, he may take conve- 


pretenders may take notice of the Vacancy, 
Hob, 319, But though the Church , by any of the 


means aboveſaid, be become litigious, yet 1 | 
think there is no.doubt, but that the Biſhop 7 


may admit either Clerk without a Ture 
Patronatus; but then he doth it at a double 


peril; for if the Patron , whoſe Clerk he | 


admits, have not a good Title, or having a 


5% 


nient time to examine the Clerk, that other |; 


- gy [0 LAT. S | &. 4 - Ax © b-44 _ . 
HEE A es, 2 6d EDI WIDE 5, 


good Title, do not make it out in a Quare |: 
Impedit, or other Aion brought for che ? 


Church, the Biſhop will be made a Di- 7 


ſturber. 


And the Biſhop may thereby do great | 
wrong to the true Patron , by putting him | 
out of poſſeflion of his Church, and forcing { 


him to an Adion that may turn much to 
his charge and trouble, beſides great damage 
to his Clerk, and oft to the loſs of the Ad- 
vowlon ; therefore Biſhops ought in this 
Cale to be very tender to proceed according 
to Juſtice. But if the Patron fear any foul 
play from the Biſhop , and be not reſolved 
of his Clerk, he may enter a Caveat with 
the Biſhop, not to admit the Clerk of any 
_ 2-351- other; and though this do not ſo bind up 
*Contra Poph, the Biſhop, that he cannot * admic the Clerk 
133, of another perſon, yet if the Biſhop will 
preſume to do it without a Fure Patronate, 

he may be puniſhed by his Superior. 
Seiomor. But in caſe the Biſhop delay to admit the 
Zouch verſus true Patrons Clerk, he may ſue a Duplex 
Eveique _ Durrela out of the Arches, to command the 
nk. Biſhop to admit his Clerk; and then if the 
"| Biſhop do not admit the Clerk within _ 
| ays, 


LD 


bay @ (> Wo = my was 
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tly 
ve- i days, or the ſpace affigned by the Duplex 
1er & Qwerela, or return a legal cauſe why he does 
-y, MY ic not, the Metropolitan may admit the Clerk 
he X in the Ordinaries default. | 
tl If the Archbiſhop inſtitute in the Biſhops Bendl.a 293. 
op 2 default, and the Biſhop appeal after Indu- M.1o- 
re & Rion, a Prohibition lies. 2 ma 293, 
le 3 But the Biſhop may return, if the truth "© 

2Z be ſo, that the Church is litigious , and that 


Z he cannot admit the Clerk cill che Right be 

re © determined in a Faure Patronatas, which will 

ie 7} excuſe him. | 

j- 3 But the ſareſt and ſafeſt way in this caſe F.N.B.z 7. £ 
2 is, if the Biſhop delay the true Patron, im- 

20 [& mediately to ſue a Quare impeditr, and there- 

n | upon a Ne Admittas tothe Biſhop ; and then 

g i it the Biſhop, after the receipt of ſuch Writ, 

o i# admit the Clerk of any other perfon with- | 

e X outa Verdict in a Fure Patronatus , the true F.N.B.48. gh. 

. & Patron may have a Writ called a Quare In- 1b1dL2 5 E.3. 

s 7 cumbravit againſt the Biſhop, and may * 

> | therein recover the Prefentment with da- 

1 2X mages. 

| 3 Andit ſhould ſeem this Writ lies, in caſe F.N.B.48.h, 

2 the Biſhop admit the Clerk of the adverſe 

2 Patron, notwithſtanding he hath obtained a 

2 Verdi&ina Fure Patronatus ; but this muſt 

be intended, I conceive, where fuch Patron 

4 is Defendant in the Quare Impedir. 

3 And note, That a Caveat entred in the Cr Jacobi 453. 

'F life of the former Incumbent, is of no force. 

And note, That by a Canon made in the Can. gs. 
time of King James, the Patron or Clerk 
cannot have a Duplex Querelz till 28 days are 
expired from the time the Clerk was pre- 
ſented. 

And 


16 


How far the 


Biſhop is bound 


by a Perdit in 
8 Jure Patrona- 
rus 

34 H.6.11.b* 
Hob 318.” 


Quere- 


The manner of 
proceeding in 
# Jure Patro- 
natus, 


22 H6.29.b. 


The Parſons Part I, 

And it ſeems likewiſe, that the Biſhop is 
not fo bound by the Verdi& in a Fure Pa. 
trovatus, but that he may admit the con. 
trary Clerk, if he ſee cauſe , or be ſatisfied 
he has the betrer Title ; but this ſeems to be 


againſt Juſtice , and the true intent of the 


Law. 
And Sir Henry Hobart was of Opinion , 
That an Action of the Caſe lies againſt rhe 
Biſhop by the Patron that is lo diſturbed, if 
in a Quare Impedit he prove to have the 
better Title, and recover his damages by 
reaſon of the delay and trouble the Biſhop 
hath thereby put the Patron to; but then 
the Biſhop muſt not be made a Defendant 
in the Quare Impedit : But of this Quere. 
Now the manner and form of proceed- 
ing in a Fure Patronatus is thus : The Biſhop 
iſſues forth a Commiſion under his Seal to 


his Chancellor, or ſome other perſons, whom | 


he pleaſes, that are expert in the Canon and 


Eccleſiaſtical Laws: In which Commiſſion | 


(lince the Title of Patronages is determina- 


ble at the Common Law) it were not amiſs | 
to joyn ſome common Lawyer of eminent | 
Learning and Integrity; and theſe Com- | 
millfioners are by him authorized to ſum- | 
mon a Fure Patronatus , and to proceed to | 
the determination thereof, and then the | 


Commiflioner or Commiſlioners ſo autho- 


rized iflue out a Mandate to ſome Officer | 


of their own to ſummon a Jury, which muſt 
be one half Clerks, and the other half Lay- 
men; and if they refuſe , being duly ſum- 
moned, to appear, the Commitlioners may 


proceed againſt the Clergy-men by Seque- | 
ſtration, 


—_—— — Ga, ww Op}, o£©__ 


Chap.3. Colinſelloz. 
ſtration, and the Lay-men by Eccleſaaſtical 
Cenſures to compel an Appearance. 

When a full Jury of Clergy-men and 
Laicks appear, which muſt. be ſix of each 
at leaſt, the Commiſſioners are to ſwear 
firſt a Clergy-man, and then a Lay-man, till 
Twelve be ſworn at leaft of the Jury : Bur 


the Commiſſioners may ſwear a greater 


number than Twelve of the Jury, if they 
pleaſe, or ſee cauſe, fo always that there be 
an equal number of Laymen and Clergy- 
men {worn in the whole. 


I7 


The Points inquirable by this Commiffion C2lis Reading 


are five : ; 29. 


1. Sz; Eccleſia wacat , & quomodo waca- 7% Points in- 
wit 2 quirable in a 


2+ Quis Patronus ultimo praſentavit 2 
3. Quis eſt werus & indubitatas Patronus ? 


Jure Patronatus 


4.» Quis praſentare debet ad Eccleſiam nunc Vide Lindwood 
wacantem? per noſtram 


5. De [donate perſone preſentate. 


: 
But the Civilians vary in their Articles at 


pleaſure. 

But the main and chief Points are the 
third and fourth, the laſt reſting wholly in. 
the Judgment of the Biſhop. 


Previnciam 
werbo Inquiſis 


After the Jury is ſworn and charged , the 211.5445 3. 


Council aud Advocates of both parties are 
to ſhew their reſpe&ive Clients Titles , and 
produce their Evidences to prove the ſame. 
And after the Evidence is given on both 
ſides, and Counſel fully heard , the Jury 
may give their Verdicts forthwith , or the 
Commiſſioners may give them time co con- 

| @ | fider 


ſl "The Parſons Part 1, 
ſider of their Evidence,and may afgn them 


another time and place for the giving their . 


Verdi& , as in other Inqueſts of Office ; 
22 8.6.29.b but I ke much better (toavoid being tam- 
pered with ) that they give their Verdicts 
forthwith before they part, unleſs new Evi- 
dence be expected. . 
The eff: of a . The Effect of this Suit is no more but 
JurePatronatus, Or the Biſhops ſecurity , that he may avoid 
being a Diſturber; for the Verdi& of this 
Jury is a ſufficient warrant for the Biſhop to 
admit and inſtitute his Clerk , for whoſe 
Title the Verdid& is given, and the Biſhop 
for ſo doing ſhall never be made a Difturber, 
though the other Patron againſt whom the 
Verdict is given , ſhall after recover in a 
Quare Impedit, or other Action. 
What's tobe But fuppoſe the Jury will not agree of 
done,if. the Jury their Verdict, -and the one half be for the 
wil 2's ve one Patron,and the other half for the other 
—_ we » Patron; or, that they refule to give any 
&., © Verdi@at all; or if they find a ſpecial Ver- 
dic, as I ſuppoſe'they may ; the Biſhop in 
all cheſe Caſes is left to- proceed at his-peril, 
as though no Fare Patronatus had iſſued at 


all; or perhaps in this caſe he may dif- | 


charge the Jury , and ſummon a new Fure 
| Patronatas. I 
3+8.6.12.2" And it is to be obſerved, that after a 
_— Verdid& found in a Fure Patronatus for the 
Jone whers Patron, the Patron muſt again requeſt the 
Coparceners, Biſhop to admit his Clerk z Ot her wile, if che 
Jojnt-renants, Church Lapſe after fix months, the Biſhop 


or Tenants in may collate. | 
Common pre- 


ſent ſeverally. 


| Bur Þ 
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Chap. 3. Counſelloz, I9 
Bute if two Coparceners preſent ſeveral] +1 Hi645 2-7 
Clerks by the ſame Title , this doth - not P* 4% 
make the Church litigions , but the Biſhop a 
is bound to admit the Clerk of the elder 5.9.7. cons- 
Siſter : But this is to be intended where the derandum eft. 
eldeſt Siſter preſents alone, and not joyntly 1 H.4-52. 
with any other of the Co-heirs. $9. 03-0-366 
But if ewo Joyntenants or Tenants in, & &., 
Common preſent*ſeveral] Clerks, that makes ;1;5,b. 
not the Church litigious; for the Biſhop Kite verſus F- 
may admit the Clerk of which he pleaſes : v<'que Briſtol, 
Or if they do not agree and joyn in pre- n - ——_ 
ſenting a Clerk within the fix months, the 5 gq.,..0.., 
Biſhop may collate. 34 H 6. 40.b-, 
And note, That the Biſhop needs not to Ubi ſupra, 
make Commiſtioners to enquire De Fare 
Patronatus ; but he may, if he pleafes, do 
the ſame himſelf: and therefore, if his Com- 
miflioners negle& to do their duties, it ſhall 7 rhe Commi/- 
not excuſe him , becauſe it was his folly to 9275 neglets 
name ſuch Commiſſioners. Burt the Opi- _ _ 
nion of the Civilians ſeems otherwiſe : For © 2500 
they ſay, that the party ſhall name che Com- 
miſfioners 3 and it they neglect their duties, 
it ſhall be at the peradvencure of the party 
that names them. And though they make 
a falſe return, or no return at all, it ſhall ex- 
cuſe the Biſhop; and the party grieved is 
left 'to his Action againſt the Commiſlio- 
ners. . 
And,as has been ſaid,the Verdi& in a Fare /r4i# does 
Patronatus does not bind the adverſe party?” _ ; 
Title, rhough it may be ſome evidence tor " H6.:2.b. 
him whoſe Title is found to be the beſt. mw 


Cs It 
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22 Ee4. 66. If- there be three Joyntenants of an Ad- 

13H8.122 yowſfon, the Church whereof becomes void, 

35 H:6:6 it has been a queſtion , if twoof the Joyn- 
tenants may preſent the third, Dyer 304. b. 
14 H.8.2. Moor 4-p.14- Bend!. 34- 


CHAP. IV. 


Shews how the Law ſtood concerning Plu- 
ralities before the Statute of 21H. 8. 
cap. 13. Who are qualified within that 

| Law to have Pluralities ; and how 
qualified perſons ought to behave them- 
ſelves in taking the ſecond Livings , ſo 
that the former may not be void, 


Plurality is, where one and the ſame 
Wee s Foe. A perſon obtains two or more Spiritual 
Preterments with Cure of Souls, or with- 
Co.4.90.b;, Out; againſt which there have been ſeveral 
Co,Mag.Chart. Canons , and they have been always dif- 


rality is. 


626'* Vide Countenanced at the Common Law, and | 


the Records ſeveral Complaints have been made againſt 
there cited. them in Parliament ; yet the Pope held 
them up by his Diſpenſations. How agree- 
able theſe Diſpenſations were to God's Ser- 
vice ; nay, how prezudicial they have been 
to the advance of the Chriſtian Religion, 
and are, I leave others to judge ; it being 


no part of my Undertaking. And though I } 


tind 3 


a ww. a Ms a 
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find a great Judge of this Nation defending Hob.149. 
of them 3 yet | find a Canon in the Ge- Covcil- tom. 4. 
neral Council of Lateran againſt them , in 6,12 
the Year 1215. in theſe words, Statutum eFF 1 2: —_—— 
quod, quicunque receperit aliquod beneficium ha- Concil.Lar. 3, 
bens curam animarum annexams, fi frius tale 1139-ca.13. 
benefieium obtinebat , eo fit Jure ipſo pri- _ againſt 
wats , & fi forte illud retinere contenderit , y_ cm 
alio etiam ſpolietur, Is quoque , ad quem priors lame cnck 
ſpetat donatio , illud poſt receptionem alterius cap. 3-gloll. 
conferat cui merito viderit conferendum. Beneficta que 
And by another Council there held under ",7%" "ow 
a entiam ſunt 
Leo the 10th, Anno Dom. 1123. it is further ;,apabilia, 
decreed, that Diſpenſationes autem ad plura 
* incompatibilia ultra duo, niſi qualificatis Juxta * Can, g, 
formam _ communis n0n coxcedantur, niſi ex Note, Thoſe 


magna & urgente cata. ford is —- 


» 's compatible that 
And now let me tell you the fruits of,,.*. ... of 


Pluralities out of another Council, which is $0ut;, 5+ are 
delivered in theſe words: Res ip/a loquitur, forbid to be 
plura beneficia , potiſſimum quibus cura anima. 14 together 
rum ſubmiſſa eff , non ſine gravi Ecclefrarum 9) Cm 
damno ab uno obtineri ; cum unus in pluribus ab 4g " 
Eccleſiis rite officia perſolvere , aut rebus earum The feet of 
neceſſariam curam impengere, nequeat. Plurabtties. 
Yet notwithſtanding the Canoniſts allow C2:4-79: »- 
of Pluralities in ſix Caſes: Clement-l. 3. 
1. When the Churches are ſo poor, that gc wu 
either by ic ſelf will not maintain a 21.9. 1.Mag. 
Miniſter. | 
2. In ſach caſes as the Biſhop diſyenſe 
with them. | 
3- Where there is a ſcarcity of? Clerks, 
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4. Where the Clerk has one by Title, and 
the ether by Commendam. 

5. By Grant from the Pope. 

6. Where two Churches are united , or 
depend the one upon another. 

Which Hoſtienſ. renders thus: 


_Ecclefias plures nullus de jure tenebit. 
Dependens, tenuis, rarus, vel gratia Pape, 
Unlitas urgens, & commendatio juſta. 


Conc.Literan, But, as I take it, the Council of Lateran 
ſub Alex.4 reduces all theſe qualifications to the 


1130 Pope's Diſpenſation. The Canon is as fol- 
lows: 
Can.2 9. Cum fuit in hoc Concilio probibitum ut nullus 


Vide Decretals J;erſas dignitates Eccleſiaſticas, & plures Ec- 
_— . Cleſias Parochiales reciperet contra Sacrorum 
Lib.z tits, Canonum inſtituta. Hoc idem in perſonalibus 
cap. ad hxcs decernimus obſervandum, addentes, ut in eadem 
Ecclefia nullus plures dignitates habere pre- 
ſumat , aut perſonatus ,  etiamſi curam 101 
habeant animarum. Circa) ſublimes tamen & 
lteratas perſonas , 'que majoribus ſunt bene- 
ficiis honorande ( cum ratio poftulaverit ) per 
Sedem Apo#tolicam poterit diſpenſari,ec. 

And upon this Canon , Goodman , Dean 
of Wells, was deprived of his Deanery , 
becauſe he had accepted the Prebend of 


Dyer 27 3.P.3F- 


Wriveliſcome in the ſame Church , in the 


time of E. 6. Andnote, Thefe Prefent- 
ments were not within the Statute: of Plu- 
ralities,” but are left as they were upon the 
Canon Law; for the Statute only extends 
to Livings with cure of Souls, | 


—o_ te" - oth 


Q, 95 


on AO 
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I might enlarge much more upon this 
 Subje&t; but it being collateral to what I 
deſign, this Taſte ſhall ferve. And if any 
body deſire further fatisfa&tion upon this 
Subje&t, I commend him to the Hiſtory 

of the Council of Trent; where he will Conc Trident. 
find, That by the greater and better Opi- #9® 
nion 'of that Council, Reſidence by him 
that hath a Preferment in the Church 
with Cure of Souls is of Divine Right ; 
and that therefore the Pope had no power 

to diſpenſe with Non-reſidence , the conſe- 
quence of which is, That it is againſt Di- 
vine Right for any to rake more Benefices 
than one with cure of Souls, becauſe the 
ſame perſon cannot be reſident in two places 

at one and the ſame time , to diſcharge his 
duty ; which requires a conſtant attendance. 

But as the Pope by ftratagem made the More 1 1 9. 
endeavours of all the good Men in that 
Council ineffeual, ſo by his frequent 
Diſpenſations to take Pluralities without 
number or meaſure , he made the Canons 
of the Church of no other etfe&t than 
to increaſe his own Revenue by Dilpenſa- 
tions, 

And it ſhould ſeem the Council of La- Acteptance of 
teran was received and approved (as to that # ſecond Zi- 
Point) in this Kingdom , and the Law was vote oo 
always taken , that he that had one Living FF wid. 
with cure of Souls, and without Diſpen- 
ſation accepted another with cure of Souls, 24 E-3-29.b'.* 
made the firſt void : So that the Pacron of ?* as: 
the firſt Church might preſent a new Clerk, \7 6, 7... 
and needed not to ltay till the former per Hill. 


Clerk ſhould be legally deprived. 14 H.8.17.2,”, 
C 4. But 
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But in this caſe the Church doth not 

lapſe till the end of fix Months , to be ac- 

Co.4.95h Counted from the time the Patron hath 
44 E.3.22.4, legal Notice of the Vacancy from the Bi- 
9E.3,224, ſhop; but after Induction, the Patron, as it 
10 £.3.L- R] ſhould ſeem, is bound to take Notice at his 
_ qr peril: And as to all others, but the Patron, 
F.N.B.;4.L. the Church remained full till Induction into 
15 E.3.9. the ſecond Living; and ſo are all the Books 


it 2.437- that ſeem prima facie to differ , recon- 
Cro.Car.35 7. i! d ; 

Several Atts to a= ; ; 
reſtrain the But the Parliament of England, that in 


Pope. all Ages made bold with his Holineſs, and 
27 E.z.cap.i- to reſtrain the exorbitances of the Pope 
3 R.2.cap.3- and Court of Rome, as the Reader may ſee, 
n yoga it he pleaſes to ſatisfie himſelf by the ſeveral 
33 E.3.cap.1, Acts of Parliament mentioned in the Mar- 
16R.2 cap.5. gent againſt Proviſions ſuing at Rome , im- 
6 H.4.cap.1, peaching Judgments given at the Common 
25 E.3. of F/0-J aw, Aliens being Beneficed within this 
—— Realm, priviledging Religious Orders from 
6 Me” payment of 'Tythes, and many other 

things ; and I cannot forbear to obſerve 
to the Reader the boldneſs of the Parlia- 
ment in the ſixth year of H. 4. with his 
Holineſs, where they reſtrain the giving of 


exorbitant and unjuſt Fees for the Inveſti- 


tures of Biſhops. 
The Act begins thus : 

Whereas there is a damnable Cuſtom in the 
Court of Rome, to take more for the Inveſti- 
rureof Biſhops,&c. 

Certainly theſe brave Parliamenteers ne- 
ver expected his Holineſss Indulgence or 
Pardon, this ſeeming a fin as high as that 
againit the Holy Ghoſt, to charge their 
n= a one Holy 
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Holy Father with a damnable Cuſtom in 
his Court, ro uſe Extortion and Sy- 


Counſelloz, 25 


mony. 

And the Council of Lateran, under Can. 8. 
Leo the 10th, An.Dom. 1523. dealt almoſt as 
plainly with his Holineſs, ſpeaking of Sy- 
»mony ; that Council has it, Ut nefarie Si- 
monia labes & peſtis 72072 ſolum * ; Romana * Nets 
Curia, ſed etiam ab omni Chriſtiana ditione, in 


+ wages dejiciatur , conſtitutiones per ante- 


ceſſores noſtros etiam in ſacris Concilius noftris 
editas contra hujuſmodi Simoniacos , innova- 
mus : eaſque inviolabiliter obſervari pracipi- 
mus. 


But to return: I ſay the Parliament, to The AF againſs 
prevent the miſchiefs of theſe Diſpenſations, * yon 
made a Law in the twenty firſt year of H. 8. ya _ - 
That if any Perſon or Perſons, having (that is, This u a con- 
being Inftituted) one Benefice with Cure of firmation of 
Souls, being of the yearly value of eight pound; th: Canon , 
or above, ſhall accept and take any other with I OY 
Cure of Souls , and be Inſtituted and Indutted pays po = 
into the poſſeſſion of the ſame, that then, imme- but does not 
diately after ſuch poſſeſſion bad thereof , the firs} annul the Ca- 
Benefice ſhould be wozd. en Law in 

And that it ſhould be lawful to every Patron -— wo 
having the Advowſon thereof to preſent ano f thy Law u, 
ther, and the Preſentee to have the benefit of that it takes 
the ſame, as though the Incumbent bad died or away Diſpen- 
reſigned, and that any licence , union, or other 1491985 1n 7015 


: , but leaves 
Diſpen/ation contrary to that At (hould be _— Goats | 
wid, Livings,as they 
were be/ore. 


It 
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Cro.6.ca.45*.* 
P.19 Jac.C.B, 
Eveſque Dur- 
ham verſus E- 
veſque Peter- 


borough, 


Roy verſus E- 
veſque Br. & 
Handly T. 
44 El. B.R, 


rot.564. 


The Court was 
aivided. 
* Dyer 237. 
P-29. 
Cro.Kliz.$53. 


RQuere, 


Puſhy verſus 
Smith. 
T: 40 Eliz, 


T0123. 
Noy 38-.” 
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If this At had gone no further , it had 
been an excellent Law : But there are ſo 
many qualifications in this Law that whol. 
ly defeat the benefit of it, ſince the No- 
bility are grown ſo numerous as they are at 
this day;ſo that the grievance is now become 
as great asever, if not greater, and deſerves 
a new and ſtricter Reformation ; for almolt 
all thegreareſt and beſt Livings of the King- 
dom are now held by Pluraliſts, and ſerved 
by mean Curates. 


But now let me return to the Aa, and 
obſerve : 

Thar this Ac has only provided a Reme- 
Ey, where the firſt Living is of the yearly 
value of Eight pounds or above, which mult 
be underſtood according to the valuation 
taken in the twenty ninth year of King 
Edward the Firſt , till the twenty ſixth of 
Henry the Eighth ; and after that time , ac- 
cording to the valuation then returned into 
the Exchequer , and now made ule of in the 
Firſ#-fruits Office. * But many former O- 
pinions and Books have been , that the Va- 
luation ought-ro be according to the true 
value. Ideo Quere. 

This point was moved in Shute and Hig- 
den's Caſe, Vaughan 130. but was not ſetled, 
ſo it remains a Quzre till. Vide Vaughan, 
Shute verſus Hig den. 

But in caſe the firſt Living be under the 
yearly value of Eight pounds, or a ſme cura, 
then the party may accept a ſecond, as he 
might have done before this Ad, with a Dil- 


penſation, which he neecs not now to go 
co 


Part I. 


ce 
an 
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to Rome for , although he be not qualified 
within this Law. 
But I conceive , if an Incumbent of a 
Living under the Value , take a ſecond Li- 
ving without a Diſpenſation , that the firſt 
Living is void by the Canon Law, though 
it be not fo by the Statute. 


But by this A there are ſeveral perſons 17 are qus- 
qualified to have. and retain Pluralities ; fed to have 
and thoſe are of three ſorts: Pluralities, 


I. By Service. 
2. By their Birth. And, 
3. By Dignities. 


And firſt of thoſe that are qualified by 
Service. 

1. All the Kings Chaplains , (which are Qualifications, 
not of his Council ) and of the Queen, 
Prince, Princeſs, and Brethren and Siſters, 
Undcles and Aunts of the King. 

2. Eight Chaplains of every Arch- 
biſhop. 

3. Six Chaplains of every Duke. 

4 Five Chaplains of every Marqueſs and 
Earl. | 

5. Six Chaplains of every Biſhop. 

6. Four Chaplains of every Viſcount. 

7. Three Chaplains of the Lord Chan- 
cellor, and of every Knight of the Garter 
and Baron. 

8. Two Chaplains of every Dutcheſs, 
Marchionefs, Counteſs and Baroneſs, being 
Widows. 

| 9. 'Two 
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9. Two Chaplains of the Treaſurer and 
Comptroller of the King's Houſe ; the 
King's Secretary , the King's Almoner , 
Clerk of the Cloſet, and Maſter of the 
Rolls. 

Io. One Chaplain of the Chief Juſtice 
of the Kings-Bench, and Warden of the 
Cinque-Ports tor the time being. 


All theſe), in reſpe& of their Services, 
may purchaſe Licenſe or Diſpenſations, and 
take, receive and keep two Parſonages or 
Benefices with cure of Souls, notwithitand- 
ing this Ac. | 

But thoſe of the King's Chaplains, that 
are ſworn of the King's Council , may 
purchaſe Licenſe-or Diſpenſations, and take, 
receive and keep three Parionages , or, &c. 
with cure of Souls. 


ualifows; 2. The ſecond Qualification is by Birth ; 
* =>.may wy that is, the _— and Sons of all Tem- 
poral Lords and of Knights, born in Wed- 
lock, may purchaſe Licenſe or Diſpenſations, 
and take, receive and keep two Parſonages, 

&c. with cure of Souls. 

In which Qualification it is to be obſery- 
ed, That no proviſion is made for Baſtards, 
nor for the Sons of Biſhops, Abbots, Priors, 
CC. 

And Note, In this caſe the Sons and Bro- 
cthers of Knights , have greater priviledge 
than the Sons and Brothers of Baronets. 
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3. The third Qualification is of certain Aualificanoy 
perſons dignified in the Univerſities 3 and by Dignity. 
of that ſort are all Doctors and Bachelors 
of Divinity , Doors and Bachelors of the 
Canon Laws, which ſhall be admitted to 
any of thoſe degrees by any of the Uni- 
verſities of this Realm, 'and not by Grace 
only : All which may purchaſe Licenſes 
or Diſpenſations , and take, receive and 
_ ewo Parſonages, &c, with cure of 
Souls. 


And in this A& there is a Negative - ms IR 
Proviſo to this effect , That no perſon ,,,,z;- jpa!! 
or perſons to whom any number of Chap- xe be avanced- 
lains, or any Chaplain by the proviſions 
aforeſaid is limited , ſhall in any wiſe by 
colour of the ſame proviſions, advance any 
Spiritual perſon or perſons above the num- 
ber to them appointed , to receive or keep 
any more Benefices with cure of Souls, than 
is above-limited. 

There is another Proviſo, That the Chap- Proviſo, That 
lains fo purchaſing, taking, receiving and *9 _ 
keeping Benefices with cure of Souls , as ang 
aforeſaid , ſhall be bound to have and ex- 
hibir, where need ſhall be, Letters under 
the Sign and Seal of the King , or other 
their Lord or Maſter , teſtifying whoſe $2 =_ 
Chaplains they be, or elſe not to enjoy any 7,1; £.c 8. 
Plurality of Benefices by being ſuch Chap: ror. 1130. 
lains. Upon this Clauſe ſome queſtion has Hughesp. 4. 
been made, whether a Chaplain can be oy verſus 
retained within the meaning of this Law __—_— 
by parol; and it ſezms he may , ſo that xo, ,; x1. oo, 
they have ſuch Teſtimonial , when they 725,c.8, 


p5ey 
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pray their Diſpenfation ; but the ſafeſt way 
is to have it in Writing,and it mult be nnder 
Hand and Seal. 


Now having ſhewed what perſons are 
qualified within this Statute, I will in the 


next place ſhew how the Clerk, that would } 


have the benefit of his qualification within 


this Law, ought to proceed in the taking a 


fecond Living, ſo that the firſt may nor be 

void, which is in this manner : 
How to proceed The Parſon that falls within any of the 
in the taking Qualifications within this Law , which 
o a ſecond makes him capable of a Plurality, and 
NW having obtained a Preſentation to a fecond 
Living, muſt carry his Teſtimonial or Re- 
1e ſhould ſeem tainer under the Hand and Seal of his Lord 


that the King | e 
might diſpenſs 0. Maſter, to the Maſter of the Faculties, 
with a Plura- k : 
lity at Common Licence 'to accept the ſecond Benefice ; 


Law. which being obtained, he mult next have ir 


11H.4.60.b. confirmed under the Great Seal of Emg- | 
| land: And after he hath thus obtained his } 
Stat.25 H438. Diſpenſation, and has it confirmed under | 
Ns the Great Seal, then, and not before, he is | 
to apply himſelf to the Biſhop of the Dio- | 

ceſs where the Living lies, for his Admiflion | 


and Inſtitution. 


But theſe things taking ſome time in the | 
doing, I adviſe the Clerk immediately to | 


enter a Caveat with the Biſhop and his 
Vicar-General, and carry. his Preſentation 
to the Biſhop, and acquaint him- with it, 
and with the reafon of his delay , leſt he 
ſhould be. ſurprized. 

| , Though 


who is to make out his Diſpenſation. or | 


Chap.4- Counfelloz. 3I 
Though by the Letter of the AR, the firſt F-f Living 

Living is not void until Induction inta” the 994% 1nſti- 

ſecond Living ; the words whereof are AS [cron _—_— 

follow : [ If :be party be Inflituted and In- | 

dufted in poſſeſſion of the ſecond Living , that 

then the firſt ſhall be void.) Yet to avoid the 

great inconvenience that otherwiſe would _ , 

enſue, it has been held that the firſt Living wg : i q 

is void upon the bare Inftitution into the : 

ſecond Living; and ſo it ſhould ſeem the 

Law was before the making of this Act, 

where the party had no Diſpenſation. 


And it is to obſerved upon this Law , #9 Chap- 

That in caſe any Lord , or other perſon, m5 be 
. . I . qua ified, where 

whoſe Chaplains are qualified within this 2,,ve the 
Law to have two or more Livings incom- number is 
patible, do retain his full number of Chap- 7<t9inea. 
lains, and after, one or more above his More 561. 
number ; that in that caſe the Super- Ong nm 
numerary Chaplains, that were retained R.yerſus EveC- 
after ſuch Lord, or other perſon, had re- que Glouc. & 
tained his full number allowed by the Sta- Saveacre. 
eute, are not qualified by this Law to have *=<rion 200. 
Pluralities of Livings, although the Super- 


numerary Chaplains be preferred before the 


2 other that were firſt retained. 


Bur if a Chaplain qualified within this PY* 312+ 
Law be legally Inducted into a ſecond © "my 
Living with a Diſpenſation, as he ought, 
although his Maſter be attainted,. degraded, 
or removed from his Office , yet he ſhall 
retain his Plurality during his Life. 
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The Maſter dies, But if one be retained Chaplain to any 


Fc. before 
preferment. 


Co.4117.b.- 


Co. 4.1 18 .b, 
The Miſtreſs 


marries. 


* That u, ha- 
eving cure of 
Souls. 


Coe4.119.2. 


What prefer- 
ments are not 
within thu 
Law, 


Lord, or other perſon, whoſe Chaplains are 
qualified within this Law ; and his Maſter 


dies, is attaint , degraded or diſplaced be- | 


fore his Chaplain be preferred to a ſecond 


Living ; or if ſuch Lord or other perſon | 


diſcharge ſuch a Chaplain , (as he may) 
in all theſe caſes the Chaplain loſes his Qua. 
lification to have Plurality of Livings in- 
compatible. 


But if a Dutcheſs, Marchioneſs, Counteſs | 


or Baroneſs do retain a Chaplain, and after 
marries , this ſhall not take away the Quali- 
fication of ſuch a Chaplain, but that he 


may have Plurality of Livings * incompa- | 


tible within this Law,as he might have done 
before. 


And if ſuch Datcheſs, &c. retains Chap- || 


lains, and after marries, and after becomes 


a Widow again ; yet the firſt retainer |} 
ſtands good , and was not countermand- | 
ed by the Marriage or Death of the Hul- | 


band. 


band under the degree of a Noble-man or 
Baron; that yet nevertheleſs ſhe may retain 
two Chaplains, which ſhall be qualified 
within this Law. 


And it is declared by this At, That 
Deanaries , Arch-Deaconries, Chancellor- 
ſhips, Treafurerſhips, Chaunterſhips , or 
Prebendaries in any Cathedral or Colle- 


And Note, That there is a Provi/o in this | 
A&, that though a Dutcheſs, Marchionels, | 
Counteſs or Baroneſs, do marry an Hul- þ 


giate Church , or any Parſonage that hath 
2 E 
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a Vicar endowed , or any Benefice petpe- 
cually impropriated, are not to be eſteemed 
Benefices with cure of Souls within this 
A. 
And if any Duke, Lord, or other perſon, 
whoſe Chaplains are qualifed within this 
Law , ſhall have a double Capacicy to 
qualifie his Chaplains; as if a Duke, &c. 
be made Lord-Warden of the Cizque Ports, Co.4.1 18.4; 
i or a Baron, Maſter of the Rolls, Knight 
I of the Garter, &c. In all theſe caſes ſuch 
&Z Duke, Baron, &c. can but qualifie his num- 
ber of Chaplains, according to his beſt 
* 2 Qualification only. 
: And if the eldeſt Son of a Duke , Mar- Chaplains re: 
-  queſs, &c. retain Chaplains in the life-time *4ined in rhe 
3 of his Father , who after dies, and the _ ts 
& Honour deſcends upon ſuch Son; yer this ©, je _ 
Retainer will not qualifie his Chaplains to 
have Pluralities within this Statute , be- 
2 cauſe at the time of the Retainer he was 
Znort capable to qualite chem. E# quod ab 
initio valet, traffiu tempors non convaleſ- 
_ cit 


IF a Duke, Marqueſs, 8&c. retain his full _ od gy 
4 . . plains after 
number of Chaplains which are advanced, ;z,, ,r. pre- 
and then diſcharge them; yer he cannot, ſerred. 
Eduring their Lives, qualific any other within C9.4-90. a: 


his Statute, 


But if a Duke, Marqueſs, &c. that has 7 greater nums 
power Within this Act to qualifie Chaplains, rf Chap- 
at one inſtant of time retain his double {7s 7<rained 


number of Chaplains,or any pr _— 


& {Chaplainsz in that caſe, thoſe only ſhall p,..;1..p.25] 
th Mhave the benefir of Qualification tha - : 
a | D : 


34 


Co.4.7 g.b. 
Dyer312.p.38. 


This Law is 
not diſpenſable, 


Vavghan's 

Rep. 429- 

Shute verſus 
Higden, 


A Plural: 
weglefs to 
ſubſcribe cr 
read the 

29 Artes, 
Dyer 377.5. 
Gor. 5. 1035S 
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firſt preferred. Quia in equali jure melins 
eſt conditio poſſidentss. 

If one that is qualified within this Sta- 
tute take a ſecond Living incompatible, 


and be Inſticured or Induced into the ſame | 
before he have obtained a Diſpenſfation , | 
the firſt is void ; though Dyer makes a Quz2re 


of it. 


And note, that it hath been Reſolved, | 


That the King himſelf cannor diſpenſe 


with this Law. Dyer 351. p. 2+ 327-2. p.4| 


Trin.18 EIC.B. Coxes Caſe. 


If a Parſon have a Living under the , 


value of Eight pound , .and take another 


without Diſpenſation, the firſt is void ; andfi 
if he donot read the 39 Articles, or do notþ 
. dothe other chings preſcribed in the fixth | 
Chapter of the firſt Book, whereby the| 
ſecond living is void; yet that helps not, 
but that the firſt Living is void, and theſs 
Patron may preſent; but no Lapſe will in-| 
cur until a legal Deprivation and Notice tof 


the Patron. 


But if one that is qualified within thisÞ 
Law co have two Livings incompatible, þ 
ſa)ll neglz& at the time of his Inſticution 


to tubſ{cribe to the 39 Articles of Religion, 


though he be after inducted into the ſecond 


Living 3 yer this ſhall not make the firlt 
void, for his Inſtitution and Induction were 
both void ab initio: But if ſuch Parſon had 
ſubſcribed the Articles at the time of his 
Infticution, and had atter negle&ed to read 
them within two Months after his Indu 


&ion into the ſecond Living this makes both] 
Livirs| 


I bp 5 ta fn 


QC Hh YPyvLy 


th 


& the danger of this Law. The firſt is, where 
3 there is a Parſonage and Vicarage endowed, 


/ 
Chap. 4- Counſelloz, 
Livings void (as was lately adjudged) becauſe Vaughan 129, 
for two Months he was compleat Parſon of © 
the ſecond Living. 

And if a Parſon , &c. that is qualified Hob. 15 7.” 

within this Statute to have Plurality of 
Livings incompatible, be made a Biſhop, 
his Qualification ceaſes , ſo that after he 
cannot take two Benefices incompatible by 
force of ſuch Qualification ; but if he had 
two Livings before he was made Biſhop by 
qualification and diſpenſation within this 
Statute, he may retain them by Commendarn : 
And although he were che King's Chap- 
lain, it alters not the caſe; for by the ac- 
ceptance of a Biſhoprick , he ceaſes to be 
the King's Chaplain within this Law. 


And if a Parſon have one Living incom- Parſons Law, 
patible, he cannot obtain another with Cure nag 4&5. 
to be united , unleſs he be qualified and _—_ - _— 
have a Diſpenſation , but thar firſt will be rality. : 
void. 

Mr. Hughes in his Parſons Law puts two Parſon and Vi- 


Caſes, which he is of Opinion are out of ©” 9 *he ſame 
Church, Si,;&c, 


and the Parſon without Difpenſation or 
Qualification accepts the Vicarage : And 


Y he conceives , That notwithſtanding that 
2 theſe are two ſeveral Advowſons and Bene- 


fices, and that ſeveral Quare Impedits may be 
brought of them, and that ſeveral Actions 
are maintainable by the Parſon and Vicar 
concerning their Poſlſefſions ; that yet ne- 
vertheleſs, che preſenting of one perion to 


J both is no Pluralicy within this Statute or 


D 2 the 
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The Parſons Part I. 


the Canon; becauſe the Parſon and Vicar 
have both but one cure of Souls. Beſides, 
there is a Proviſo in the Act, That no Par- 
ſonage with a Vicarage endowed , ſhall be ac- 
counted a Benefice with cure of Souls within 
that AF. | 


But his other Caſe ſeems more doubtful, 


in one Church, and it is put where a Church has two Re- i fe 


Cooper verſtis danger of the Statute or Canon : But in i} 


Peauchampee. 


P.37 EL.C.B. 


Rories , and each has cure of Souls per /e, | A 
and are incompatible , and one perſon ob- | la 
tains both theſe Livings wichout Qualifica. i 'N 
tion or Diſpenſation. by vi 
This Caſe he conceives to be both out i Ct 
of the danger of this A& and the Canon : th 
I. Becauſe it is not in pluribus Eccleſia. 2 Mme 

2. When there are ſeveral Advowſons in ﬆ :b« 
one Church, neither Parſon hath the whole Wye 
cure of Souls;and the words of the Statute are, 
Haw ing no Benefice with the cure of Souls f| 
the value of Eight pounds , takes and accept; 
another Benefice with cure of Souls,@+c. 
But here the Church is one and the ſame,} 
and the cure of Souls rhe ſame ; and there| 
fore , as he conceives, neither within the 


private Report that I have, this very point 
came in queſtion in the latter end of the 
Queens time ; and the Reporter ſays , That 
Walmeſly and Beaumont were of Opinion, 
that this Caſe was within the Statute: 
But Anderſon doubted, and ſeemed to inclin: 
to the contrary. Ideo quare inde. 


Chap 4- Counſelloz, 77 


By the Reſolutions of the ſeveral Caſes 
before-mentioned ic is worth obſervation , 
how the Judges of the Common Law have 
endeavoured to advance this Law , and re- 
, I ftrain the Qualifications: And yer when all 772» mw 4 

is done, this Law produces little more effect, 1 p.don Rua. 

than the cransferring the power of Diſpen- leaf wg 
fations in this caſe from the Pope , and ſcat- land by Service, 
. i tering it amongſt the Nobility and others : #fides the 
, 8 And how many Pluraliſts are there in Eng- _—_ of 
_ 8 /and, that hardly ſee either of their Livings —trann. MW . 
. Fin a year? So that generally the beſt Li- gf ze Bod, 

2 vings in the Kingdom are ſerved with poor and Dowzgers, 
t i Curates, and no Hoſpitality kept : A 4 probably 


thing worth the Conſideration of a Parlia- 7774") 7977 
| by Birth and 


mene. . Dignities ; and 
there are about Four thouſand Three hnndred Livings in England of Ten 
pound per annum in the Kings Books, and upwaras ; and it is not the leaſt 
Livings the Pluraliſts catch at, though at firſt they crept into the Church 
where Lrivings were ſo ſmall they were not able to maintain a Miniſler ; and, 
if the 4 uſt Canon of King James were obſerved , many Miſchiefs im this 
caſe might be prevented. Co.z Inſt.6 27*.*, 


__ 3 is - be S—_ . _ m—_ Noble 

Lords, when they conſider the great damage 

the Church ſalfers by Pluralities; the m—_ _ _—— | 
poor Souls that are neglected, in danger to ;; the Confe- 
periſh ; the great diſcouragement it is to rence ar Hamp- 
earned Men, when they ſee many ofton Court, 
eaner worth enjoy two Livings apiece ; 40714. He 
beſides Prebends, Deanries, Sine Cura?'s, ec. 3 299 


any of the 
wn; ind the abler and better Man, for want of —_ an” 
, {WFriends, is never able to riſe higher than a 7 Pluraliftr. 


poor Curacy of Twenty or Thirty pounds 4 worthy Pre- 


| fident. 
year , when they confider how great aL. - 


Scandal it is to our Church; and it is to be Hi. lib.1 0. 


eared, attended with a Curſe: I fay, Ir is p.1s.-. 
D 3 to 
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The Parſons Part I. 
to be hoped , Their Lordſhips will become 
ſo much Self-deniers, as to lay down this 
Priviledge where they received it, certainly 


a Blefling and the Prayers of the poor F 
Clergy would attend it; and if Advantage | 


ſhould he reckoned in the caſe, I know 


none their Lordſhips enjuy by it: For IF 
am bound to fay chat for their Lordſhips, | 
Honour , That I do not know a Lord | 
within the compaſs of my Knowledge, | 
that keeps a Beneficed Clerk for his Dome- 
ſtick Chaplain, but have Chaplains of theic | 


own , and allow them honourable Stipends 
and Preferments in due time ; but if their 
Lordſhips ſhould not be willing to lay aſide 
this Priviledge , the Archbiſhops that have 


the power of Diſpenſation , might remedy | 


it in part, or in all ; or his Sacred Majeſty, 


in denying Confirmation. God grant all 


may be done tor the good of the Church, 


CHAP: 


Chap.s. Counſeloz. 


L 

CHAP. V. 

r 

2 9 The Fifth Chapter ſhews what Simony 7s, 
! Þ and who ſhall be ſaid to be guilty of it, 
LEE and what are the dangers enſuing there- 
1h pon. 


Z Aving ſhewed my Clerk how to ob- 
Y tain a Benefice, and likewiſe thoſe 
5 IJ which are qualified, how to take a Second 
[8 Living ; It reſts, that I ſhould ſhew them 
% 4 what is to be done after Induction, to con- 
* BY firm thetn in their Benefices: Bute becauſe 
/ FS Simeny is not only ſcandalous to the Clerk 
» Y that is guilty of it, bur alſo very dangerous ; 
| 2 and I told my Clerk in the, Second Chap- 

2 ter, That he mult obtain' bis Preſentation 
without any corrupt or Simoniacal Con- 
tract ; I thought it fit iy wh way to let 


4 PR 3» ! 6 rite no » © 
IE Fe th IMMER . 7 ET 95 y 
er PRI” one et Sprtrr ar rn ba . . - OT 
2 Fa ce + £ .: * 
: » II = 6 -" St £ _ _ 


my Clerk know, not-only what S:mony is, 
but likewiſe the danger that attends it. 


4 . 


I ns an, 


3 Simonyby the Canoniſts and Schoolmen, is #ha? Simony 
2 defined to be, Studioſa voluntas emendi wel #: Panormir. 
2 vendendi aliquid ſpirituale. aut ſpirituali an- ©77 extra 
4 e0,0ckc. 
F vexum opere ſubſecuto. 
= And Thomas Aquinas ſays, Quod Simonia Tho.Aq.20.2e. 
BY dici widetur 2 Simone Mago, qui donum Spi- q.100.Art.1. 
ritus ſaniti emere woluit , ut ex venditione Sig- Crv-El.789. 
norum que per eum fierent multiplieutam pecu- The, Az bid 
Yam Incraretur ; & ſic ills qui ſpiritualia ven- 
dunt, conformantur Simoni Mago in intention, 
| D4 in 
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40 The Parſons Part I. 
Hoveden in bus jy affu wero illi qui emere wvolunt : Ii autem 
_ - ee qui vendunt in attu imitantur Giezi diſcipulum 
Canon made by Heliſzi, de quo legitur 4 Reg. C.5. quod accepit 
Richard, Arch. pecuniam &@ leproſo mundato , unde wvenditores 
biſhop of Can® Spiritualium poſſunt dici, now ſolum Simoniaci, 
tcrbury, that fe] etiam Gievit 2. 


Phat preſents by nd St. Gregory ſays, Quicunque ſacros 
Simony ſhould ordines wendunt aut emunt , Sacerdotes eſſe non 


loſe bus Ad- poſſunt, ut ſcriptum eff, Anathema danti, A- 
wowſon for matbema accipienti, hac eſt Simoniaca hareſfts : 
over. Speed Ouomodo ergo, fi anathematiſati ſunt, & ſantti 
Pe nou ſunt , ſanttificare alios poſſunt ? Et cum 
In Regiſtr. hab. = —_ 
3.4.14. Canon, #18 Chriſti corpore non ſunt , quomodo Chriſti 
Quicunque, corpries tradere wel accipere poſſunt * qui male- 

dictus, benedicere quomodo poteff ? And the 
Ihjd.Cinon fame Holy Father further ſays, Ss Presbyter 
Presbyter. fer pecuniam Eccleſiam obtinuerit , non ſolum 
Ir bath bem Eccleſia privetur , ſed etiam Sacerdotis honore 
beld, That % ſpolietur, 


— And it appears clearly , That the very 
Simeny, ſhould Tntention to buy Spiritual Gifts or Prefer- 
boſe his Patro- ments, carries with it the guilt of Simony, 
nage for ever. as well as the act it felt: And therefore the 
Hoveden 2. Holy Apoſtle ſaid to Simon Magus , Cor enim 
Eoced 5052. Tuum non eff rechum coram Deo; penitentiam 
AQtApoſt.c.8, Haque age ab hac nequitia tua , & roga Deum 
#-21,&c, fe forte remittatur tibi hac cogitatio cords ti. 

But this is in foro conſcientiz only , and not 

puniſhable by any Human Laws, unleſs it 


proceed to the Act. 


Diviſion. S:mony by the Canoniſt is diſtinguiſhed 
Canons againſt 1nto Simoniace &* Simoniacus : The firſt is 
Simony, where the Clerk comes in by Simony,where- 


unto he is not party or privy : Simoniacus 1s 
he which obtains a Spiritual Preferment by 
| A 


Chap. 5. Counſelloz. 41 
a Corrupt and Simoniacal Contract , to 
which he is party or privy, and conſent- 
ing. 
Loainſt this Corruption in the Church 
many Church Canons have been made , 
amongſt which I ſhall inſtance only two, 
and thoſe Provincial ones of our own Na- 
tion. 


The firſt was made in the time of Henry Vide Hoveden 
the Second, by Richard Archbiſhop of Can- #319: 
zterbury, and is as follows: 

Nulls liceat Eccleſiam nomine dotalitatis ad Lindw.c.Nulli 
aliquem transferre , wel pro praſentatione alj- Liceat Eccle- 
cnjus perſon pecuniam vel aliquid aliud emolu- —_— # 
mentum patho interveniente recipere : Quod ſi pan = A = 
quis fecerit , & in jure convitlus vel confeſſus ;1;; Chaprer. 
fuerit, ipſum tam Regia quam noftra freti au- 
thoritate patronatu ejuſdem KEccleſie in perpe- 
tuum privari ftatuimus. But it was not ſuffi- 
cient by a Canon , to deprive a man of his 
Freehold or Inhericance, be the word 
perpetuum taken for lite, or for ever, as it 
imports ; neither was this Canon ever put 
- - —_— or attempted ſo to be, that I 

nd. | 


The other Canon I made mention of, Cap: Qxi- 
I find among the Canons of Orhobonus, the Pw: 
Pope's Legate here in England ; which is to 
this effect: 
Quia plerumque evenire didicimus, quod, cum 
ad wacantem Eccleſiam fuit preſentatio faci- 
enda, is qui preſentandus eft prius cum Patrono 
de certa Summa de bonis Eccleſie fibi annuatim 
ſolwenda paciſcitur, & ſic paftus ad Eccleſiam 
pre- 
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4 The Parſons Part I. 
preſentatur. S. Nos buic attui tam Simoniz 
vitium quam Eccleſie diſpendium ingerenti 
occurrere intendentes , univerſas promiſſiones &# 
pattiones hujuſmodi penitus revocamus , & eas 
impoſterum fieri diſtrittius inhibemus : Et fi 
_ fuerint , wires aliquas decernimus non ha- 
ere. 

Bnt this Canon was of as little effe& as 
; the other, as to the making the Contracts 
void, which were only determinable at the 
Common Law, where this Canon could nor 
be pleaded in Bar. | 


Cro.El."788, 1] have mentioned theſe two Canons, not 
Oy for the validity or uſe ſo much, as to ſatisfie 
'the Reader what Provincial Canons we 
have againſt Simony, andto how little effe& 
they were before the Statute of 3 1 Eliz. 
pa But there were ſome General Canons of 
Ma mem the Church of ' greater torce * whereby 
watur ipſo fat Sirmoniace is puniſhed by Deprivation , and 
de emnibus Simoniacus, by Deprivation and perpetual 
dignitatibus, diſabiliry*, not only as to the Church he 
, was preſented to upon a Simoniacal Con- 
. -;,. tract , but alſo to all others : And being 
Malum in ſe, it is not diſpenſable either by 


. bilis ad omnia. 
3 Inf. 154, theKing or any other. 
Tho.Aq. 20.2e. And it has been held by ſome of the Fa- 
——— thers to be a Hereſie, if not the Sin againſt 
St.Aug. de be. £08 Holy Ghoſt : But neither the greatneſs 
reſibus in prin. Of the Sin, nor the ſeverity of the Canons, 
cipio, were ſufficient to reſtrain this Evil in the 
S.oreg, in Reg. Church, till the Parliamentof England took 
hab.1.q.1,&c. :, x , , . 
it into their care, and in the 31/# of Eliz. 


d.1, 
, 15 was Enacted ; 
| I.That 
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Chap.s. Counſelloz, 43 


I. That if any perſon or perſons , for any Stat-31 El. c.6. 
Sum of Mony, Reward, Gift , profit or benefit, on againſt 
dire&ly or indire&ly , or for or by reaſon of any 
Promiſe, Agreement, Grant, Bond, Covenant, 
or other Aſſurance fer any Sum of Money, Re- 
ward, Gift, profit or benefit whatſoever , di- | 
reftly or indiretitly, ſhall * preſent or | collate waa to 
any perſon to any Benefice wth Cure of Souls, + Thi is 19 
Dignity, Prebend, or Living Eccleſiaſtical, &c. Biſhops. 
or || give or beſtow the ſame for or in reſpett of || Donatives. 
any ſuch corrupt Cauſe or Conſideration , that 
then every ſuch Preſentation , Collation, gift 
and beftowing, and every Admiſſion, * Inveſti- * Biſhops, 
ture and Inaution thereupon ſhall be utterly 
void,e*c. 

And that the Queen, her Heirs and Suc- 
ceſſors, to preſent, collate,&*c. for that one Turn 
only. 

ind that every Parſon, &c. that ſhall give Penalty. 
or take any ſuch Sum of Money, &c. or that 
ſhall take or make any ſuch Promiſe, &>c. ſhall 
forfeit and Joſe the double walue of one years 
profit of every ſuch Benefice. And the perſon [0 
corruptly taking any ſuch Benefice , ſhall there- 
upon and from aggro cnn be adjudged a diſabled 
perſon in Law , to have and enjoy the [ame Be- 
nefice,&c. | 


2. And further, That if any perſon ſhall for Againſt Preci- 
any Sum of Money , Reward, &c. (ut ſupra) pitate Admiſ- 
diretly or indirefly ( other than for ſmall and fon or Inſtitu- 
lawful Fees) or for or by reaſon of any Pro. "*&c- 
miſe;@&c. admit, inflitute, inſtall, indu&, inveſt, 
or place any perſon in or to any Beneffce with 
Care,&'c. That then every perſon ſo offending 
ſhall forfeit and loſe the donble value of one 
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gears profit of ſuch Benefice, &'c. and that the | 


ſaid Benefice , &c. ſhall be eftſoon woid, fc. 
And that the Patron, or perſon to whom the 
Advowſon, &c. ſhall and may by wirtue of tha 
AF, preſent or collate,&c. as if the perſon were 
naturally dead 3 but no Lapſe bereby to incur 
rl fix Months after Notice. 


Agninſt corrupt 3» And if any Incumbent of any Benefice 

Reſignations With Cure of Souls, do or ſhall corruptly reſign 

and Exchanges. oy exchange the ſame , or corruptly take for or 
in reſpett of the reſigning or exchanging of the 
ſame, direfly or indireftly, any Penſion, Sum of 
Mony, or benefit whatſoever ; That then the 
giver and taker of any ſuch Sum, &c, cor- 
rupily, ſhall Ioſe double the walue of the Sum 
ſo given , taken or had; the one- half to the 
Queen, c. and the other moiety to bim that will 
{ue for the ſame, &c. in any of ber Majeſties 
Courts of Record, in which no Elſoin, &C. 


Eccleſiaſtical ' ; ll 
4. Provided, that this A& ſhall not reſtrain 
Cenſures ſaved: ,,,» Cenſures Eccleſiaſtical,&c. 


Simony in Or- &5. And further it is provided , That if any 
—_— _ perſon ſhall receive or take any Mony, Fee, Re- 
to Preach 24rd, or any other profit diretily or indiredly ; 
or ſhall take any Promiſe , Agreement , Cove- 
nant, Bond, or other Aſſurance, to recerve or have 
any Mony, Fee, &c. direttly or indirefly , to 
him or themſelves, or any of their, &rc. Friends 
(all lawful and ordinary Fees excepted) for or 
zo procure the ordaining or making of any Mi- 
miſter, Oc. giving any Order and Licenſe to 
Preach , ſhall loſe Forty * mat and the Mi- 
wiſter ſo made, Ten pounds, _ 
7 
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And that if ſuch” Miniſter within ſeven 
years next after ſuch corrupt entring into the 
Miniſtry, &c. ſhall accept or take any Benefice, 
Living, or Promotion Eccleſiaſtical , the ſame 
Living, after Indution,&c. to be woid. 

And that the Patron may preſent, &c. as if 
the party ſo Indued were naturally dead; the 
one half of the ſaid Forfeitures to be to the 
Queen, &c. and the other half to the Informer, 
zo be recovered, (ut lupra.) 


And I donot obſerve, that the corrupt Cann: again#t 
Patrons were in danger to ſuffer by any Lew. ' 
Law or Canon before this Law was made : 

For, as I ſaid before', his Right could not 
be taken away by a meer Canon not con- 
firmed by Parliament ; and before this Law 
was made , the Incumbent that came in by 
Simony held the Livipg which he obtained 
by Simony , until he was legally and judi- 
cially deprived by Sentence Eccleſiaſtical, 
wherein he often eſcaped for want of ſuch 
Proof as the Spiritual Law required : But 
this Statute ſtrikes at the Root , and makes 
as well the Preſentation, as the Admiflion, 
Inſtitution and Induction, void. So that if 
this Statute had not given the Preſentation 
to the Queen, the true Patron might have Hob.167-. 
preſented a new Clerk; or in his defaulc 
the Church would have lapſed. 


But by this A& the corrupt Patron does 
not only loſe the Preſentation to the King 
pro bac vice, but alſo two years value of rhe 

Church; not according to the valuation in , j6,1 54. 
the King's Books in the F;r/-fruis Office, but 
according 


46 The Parſons Part I. 
according to the true and utmoſt value of 
the Church. . | 

3 Inſt.153;» But if one that has no right to preſent 
ſhall, by means of a corrupt and Simoniacal 
Agreement preſent a Clerk , who is by his 
preſentation Admitted , Inſtituted and In- 
ducted into a Church ; yet this ſhall not 
entitle the King to preſent : For though 
the Act of Parliament makes all void, yec 
an Uſurper cannot forfeit the right of ano- 
ther in whom there is no fault, 


Co.12.74-, Note, That the Patron ſhall loſe his pre- 
ſentation within this Law , although 
the Clerk be not privy to the corrupt 

Contract. 


And it ſhould ſeem by the penning of 
this At, that the Forfeiture of the double 
value of the Church is incurred by che 
corrupt Contra& only; but the Preſenta- 
tion is not forfeited to the King, unleſs the 
Clerk be de fatto preſented or collated upon 
ſuch corrupt Contract. 

Clerk not privy And it matters not whether the Incum- 

to the S107) bent, that comes in by Simoniacal Contract, 
were privy thereunto or not, as to making 
the Church void, 


But the greater Queſtion is, 


— Whether the Clerk that is preſented up- 


this Caſe, ſee ON a Simoniacal Contra , to which he is 
Gratian.Cauſa neither party nor privy, be diſabled for that 
1.4-4- & Gre- Turn, to be preſented by the King to that 


gories Decre- N > 
tals de Simonia- Church y 


1619, 


1 


Chap.s- Counſelloz, 47 
I have ſeen the Report of a Caſe in the Fowler verſus 
latter end of the Reign of King Fames , Lpthorn. 
: where it was Adjudged , That if a Clerk 5.17 Jac-B.R, 
| EB werepreſented upon a Simoniacal Contract, 
3 © to which he was not party or privy , that 
yet notwithſtanding it was a perpetual Dif- 
ability upon that Clerk, as to that Li- 
VINg. | 
=. And in the Caſe of Baker and Ropers, Cro.El.788.! 
- © 24.42 & 43tELB.R The Caſe was, baker 
! agreed, the Church being void, to give the 
Z Patron 180 ]. for the Preſentation , who 
- © preſented his Brother , who knew nothing 
1 | of the corrupt Contract till after Induction. 
© © And though it was clear, that the Grant of 
= the Prefentation during the Vacancy was 
meerly void, and that Baker preſented as an 
t = Ulſurper; that yet notwithſtanding the 


> © Clerk was in by the corrupt Contract ; 
2 |© becauſe it was not to be intended , that the 
- © Patron would have ſuffered the Uſurpation, 
2 © had it not been tor the corrupt Contract: 


: | And there it ſhould ſeem by Mr. Juſtice 
Warburton, that the Clerk was diſabled quoad 


- © banc. 
» | And ina Catie between the King and CroJac.38s, 
3 | the Biſhop of Norwich, Cole and Sair , Sir Bull.3.92. 


George Crook , who was a Counſel in the 
Cauſe, Reports, That Sir Edward Cok 
affirmed ic had been adjudged , That if a 
Church be void, and a Stranger contracts 
for a Sum of Mony to preſent one who is 
not privy to the Agreement, that notwith- 
ſtanding the Incumbent coming in by the 
Simoniacal Contra, is a perſon diiabled to 
Ll | enjoy that Benefice, although he obtain a 

| new 
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The Parſons Part I. 
new Preſentation from the King ; for the 
Statute, as to that Living , has diſabled him 
during life. 


I muſt acknowledge, if the Law be fo 
taken, it is very ſevere. 

But let ut hear Sir Ed. Coke himſelf ſpeak, 
and he in his Coment upon this Statute ſays, 
That it was Adjudged in the before-men- 
tioned Caſe of Baker and \Rogers, That 
where the Preſentee is not privy nor conſent- 


ing to any ſuch corrupt Contra&, as is for- . 


bidden by this Statute, ( becauſe it is no 
Simony in him,) there the Preſentee ſhall 
not be Adjudged a diſabled perſon within 
this At: For the words of the Statute are, 


| hw the perſon ſo corruptly giving ;] 1o as he 


all not be diſabled, unleſs he be privy to 
the Contrat: And ſo (fays he there) it was 
Reſolved, 2.13 Fac. 


And Sir Edward Coke, in that Book that 


goes under the Name of his 7welth Report, 
and without doubt was his:own, Reports, 
That it was ſo Adjudged in the Caſe of 
Dr. Hutchinſon, Parlon of Kenne in Dewon- 
ſhire, by the whole Courtf, That if a Clerk 
be preſented upon a corrupt Contract with- 
in this Statute, alchough the Clerk be not 
privy thereunto, yet the Preſentation , Ad- 
miſfion and Induction are all void within 
the Letter of the Statute: For the Law in- 
tendeth to inflict puniſhment upon the Pa- 
tron, being the Author of this Corruption, 
by the loſs of his Preſentation 5 and upon 
the Incumbent:, who came in by ſuch a 
corrupt Patron, by the loſs of his Living, 

although 


CI 
P— 


. | procuring, ſeeking or accepting, ſhall, &c. from 
” thenceforth be adjudged a diſabled perſon in Law, ;j,; ;; $96- 
L to bave orenjoy,&c. And though the Incum- niace promured, 
| bent in this caſe take and accept the Benefice may upon 3 

{ upon the corrupt Contract, yet as to him it is 29917 re. 
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{leave it tothe Judgment of the more Learned, 
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Chap.s. Coiunſelloz, 49 
although he never knew of the corrupt Con- 
tract ; but if the Preſentee were not cog- 
nizant of the Corruption , then he's not 
within the Clauſe of Diſability within the 
ſame Statute ; and ſo (fays he) was the 
Opinion of all ths Judges of Serjeants-Inn 


. in Fleetſtreet, M.8 Fac. 


And it ſeems to me upon the penning of 


| the Statute, that this Opinion 1s more ratio- 
| nal than the former ; for the words of the _ 
! Statute are, That the perſon ſo corruptly taking, © Jhriid ſeem 


** that by the Ca- 
non Law one 


fienasion be 


| not corruptly taking; dipeaſid with 


And that this agrees with the Canon,,,y, :þe 


Law, Sc. Gregories Decretals , Lib. 1. Tit. 7. ſame Living 
; Cap. 59. p. 210. i alicujus; where the Gloſs again 

| pu's the:caſe, Aliquis eft in Prelatum alicujns Greg Decret. 
” Eccleſie elefFus per Simoniam eo tamen ignorante 
| nec ratum habente: Talis eleftio propterea Te y, lib. g tir.3s 
” probata eff, Queritur utrum Epiſcopus, cum ill cap.26., 

| peterit diſpenſare ut iterum ad eandem Prelatu- 

| ram Elegatur Reſpondetur, quod Epiſcopus illa 

' vice cums illo diſpenſare non poteft , ſed cum illo 

| qui ignoranter ſimplex beneficium per Simoniam 


eſt adeptus poſt liberam reſignationem poteſt 


de tranſlations 
Epiſcop. tite 7s 


Epiſcopus diſpenſare. So that it ſcems the 


| Canon Law makes a difference , where the. 
[Incumbent voluntarily reſigns , and where 
| he is deprived. 


Bur this being a Point thus controverted, Quere; 
| ſhall not cake upon me to determine , but 


I 


FO 


ſhall be ſaid 
Simoniacal, 


Hill. 16 Jac. 
rot-66 7 .C.B» 


More 916, 
Cro.El.68s5. 
Smith verſus 
Shelburne, 


Winch.s6 3. 
Sheldon verſus 
Brett. 


Hob.16s. 


What Contra® T ſhall in the next place ſhew, What Con- 


The Parſons Part I. 


tracts have been held Simoniacal within the 
meaning of this Law. 


In a Cauſe between Dr. Graunt and one -| 


Bowden , it was held (upon an Evidence co 
a Jury,) That where two Parſons agreed 
to Change their Livings , and the one pro- 
miſled his Patron, that if he would preſent 
the other with whom he was to exchange, 
that he ſhould make the Patron a Leaſe of 
his Tythes at ſuch a Rent 5 and this was 
held Simony , although the other was not 
privy to the Contract, he making the Leaſe 
aber. | 

The Father in the preſence of his Son, 
being a Clerk, purchaſed rhe next Advow- 
fon of a Church , the preſent Incumbent 
of the Church being ſick, and not likely 
to live, who ſoon after died , and he pre- 
ſented his Son; and this was held Simony 


Within this Statute ; But if this had been 


done in the abſence of his Son, it had not 


been Simony, becauſe the Father is bound 
to provide tor his Son. - Qawre of the diffc-Þ 


TCNCe, 


And by Hutton it was held Simony to 
purchaſe the next Advowlſon, the Incumbent || 


being fick. 


In the Caſe of one /inchcombe againſt th: 
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Biſhop of WincheRer and Paleſton , the Cak 
was, One Say bargained with the Patron 


(the Incumbent being fick) for Ninety 
pounds to preſent him when the Church 
ſhould be void, and for the better affurance 


took a Grant of the next Avoidance to 
Friend; , 
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Chap.5. + Counlelloz. | 
Friends in Truſt : The Incumbent died, 
Say was preſented ; and this was held Si- 
mony within this Law. 


- There is of late time a practice intro- Bonds for Re- 
duced by corrupt Patrons , that, it not nipt /8»4%4n. 


early in the budding , will make this good 
Law of no effe&t ; I mean the taking Bonds 


\ for Reſignation. And this practice took its 


riſe from two Caſes in Sir George Crooke?s Re- 
ports. 


The firſt was between Fones and Lau- Cro.Jac 248. 
rence, $ Fac. The Caſe was thus : Fores */+ 


had a Son which he intended to be a Clergy- 
man, and having obtained a Preſentation 
from Queen Elizabeth for the Church of 
Streetham, agreed with the Defendant that 
he ſhould be preſented , ſo that he would 
reſign when Fones's Son was qualified for 
the Living; whereupon the Defendant en- 
tred into a Bond of a thouſand Marks penal- - 
ty to the Plaintiff upon this condition, (ha- 
ving firſt recited the Agreement) Thar it 
the Defendant within three Months after 
requeſt ſhould abſolutely reſign his ſaid Be- 
neſice, that then,&c. 

And in an Adtion 'of Debt brought upon 
this Bond, the Defendant pleaded Nor re- 
quiſiovit, which was found againſt him ;- and 
in Arreſt of Judgment it was moved , That 
this Bond was made for the performance 
of a Simoniacal Contract, and therefore 
void ; but notwithſtanding the Court gave 


Judgment for the Plaintiff: And two Rea- Cro.ubi ſupra, 


ſons are given for the Judgment; The firſt 
was, becauſe there was no ayerment of. the 
E 2 S1Mony ; 


Sz 


Cro.Car.19o. 
Hut. 3, Jones 
220, 
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Simony ; the ſecond, that it was not mate- 
rial as to the Bond, becauſe that Statute did 
not make the Bond or Contract yoid , but 
only the Preſentation,&c. for this I clearly 
infer from the concluſion of the caſe. 

Bur I confeſs the ſenſe of the Court was, 
That in truth, if a man be preparing a Son 
for the Clergy, and have a Living in his 
diſpoſal , which falls void before his Son be 
ready, he may lawfully take a Bond of ſuch 
perſon: as he ſhall preſent, to Reſign, when 
his Sun is become capable of ſuch Living : 
And I have nothing to fay againſt that 
Opinion, but it is very juſt and reaſonable, 
Nature obliging that every one ſhould take 
care for his Poſtericy. 

But if a Patron take a Bond abſolutely to 
Reſign upon requeſt, without any fuch cauſe 
as the preferment of a Son, or to avoid 
Pluralities, or Non-refidence , or ſuch rea- 
ſonable cauſe , but only to a corrupt end 
and purpoſe to exact Mony by this Bond 
from the Incumbent , or attempt it, though 
perhaps the Bond may bs good againſt. the 
perſon that entred into it: Yet I am clear 
of Opinion for my own part, that the ſaid 
Bond makes the Church void, and gives 
the Preſentation to the King ; and it ſhould 
ſeem in Fones and Lawrence's Caſe, That if 
Simony had been averred , it would have 
been Icft ro a Jury to have adjudged what 
the intention of the corrupt Patron was. 

The other Caſe upon which theſe ſubtil 
Simoniſts build, was between Babington and 
Wood, 5 Car. 1. B,R. where the Caſe was 
likewiſe in Debt upon an Obligation —_ 

ON- 
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Condicion , That whereas the Plaintiff in- 
tended to preſent the Defendant to ſuch a 
Living, that if the Defendant upon re- 
queſt after his Admiſſion ſhould reſign, thac 
then the Bond to be void,&c. 

Upon Oyer of this Bond and Condition, 
the Defendant demurred, and Judgment was 
given for the Plaintiff: But all the Court 
conceived, That if the Defendant had aver- 
red, that the Obligation had been made 
with intent to exact Mony , make a Leale, 
&c. which in it felf had been Simony , 
then upon ſuch a Plea peradventure ic 
might have appeared to have been Siniony ; 
and then it might have been a Queſtion, 
whether the Bond had been good or no? 
But upon this Demurrer ic did not appear 
there was any Simoniacal Contract ; and 
ſuch a Bond might be made upon a good 
and lawful deſign , as the preferment of a 
Son, as in Fones and Laurence's caſe before, 


toavoid Non-reſidence, Pluralities, 8c. 


So that it appears by both theſe Caſes, 


That 'Bonds taken upon prudent and juſt . 


ends to Reſign, are not Simoniacal ; but 
where ſuch Bonds are taken upon corrupt 
deſigns, and it be made appear by any ſub- 


! ſequent practice or action, it is clearly Si- 
! mony, as if the Bond had been expreſly to 
pay Mony ; for what ditference is there be- 
# tween a Bond expreſly to pay Mony , and 2 
{ Bond to Reſign, which is to pay mony, if 
| the Patron ſay, Either pay me ſo much Mony, 


or Reſign; when all the World knows, 


{ in fuch a Caſe che Parſon muſt pay the 
! Mony, or Reſign and be undone? 


E 3 And 
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And the World ſhall never perſwade me, 
That thoſe Reverend Judges that gave theſe 
Judgments ever intended further: And I 
hope that the Reverend Judges, that now 
ſupply their places, will diſcountenance 
and diſcourage ſuch practices that tend ſo 
much to the ruin of the Church and Re- 
ligion; for I know no Law that tends more 
to the advancement of Learned and Reli- 
gious men than this Law doth, and therefore 
ought to have a benign conſtruction to the 
end it was deſigned. 


Noy 22.T.15 I find a Caſe reported, I cannot ſay that 
Jac.rot.1051. it is by an Authentick hand, but ſuch as it 


CB. 


is, 1 will give it the Reader ; it was be- 
eween Sir Fohn Paſcal and one Clerk, in the 
15th year of King James, upon Evidence 
to a Jury it was held , that ſuch a Bond was 
Simoniacal; but the Circumſtances not ap- 
pearing in the Book, the Caſe can be of no 
great Authority, 


But before I ſhake hands with theſe Bonds 
of Reſignation, it will be convenient I give 
my young Clergy-man ſome Cautions a- 

- gainſt them : For it is an old Saying, The 
Reſetter is worſe than the Thief 5 for with- 
out _— there would be few Thieves. 
And, 


Alvice azaiaſ® 1. T hold it a great dif-reputation for 


Bonds for 
Reſignation. 


any Clergy-man to give any ſuch Bond, 
which may have the leaſt cinture of Si- 
mony ; nor do I believe any man of worth 
will doit, unleſs it be upon ſuch Reaſons 
as aforeſaid, | 
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Chap.s. Counſelloz, 

2.1f ſuch Bond carry with it a Simoniacal 
corrupt deſign, it makes the Clerk no leſs 
guilty of Simony than the corrupt Patron ; 
and then the Clerk not only loſes his Living 
by this Statute, bur is for ever incapacitated 


to have it by any future Preſentation, and ,, 1p. « 
by the Canon-Law is to be degraded and 5 quis vendide- 
incapacitated to all other, C.I. 9.1. Presbyter rit. 3 Inſt.15 3. 


1.0. 

F Laſtly, If he do not Reſign upon requeſt, 
he is ſubjet to the whole penalty of the 
Bond; for Simoniacal Bonds, Contracts, &c. 
are not made void bythis A&, but only the 
Preſentment, &c, And fo you may obſerve 
a difference between malum in ſe, and malum 
prohibitum, by the Statute. 


Theſe Bonds for Refigation are become ſo 
frequent, that hardly a Living paſles, unleſs 
by Perſons of Honour , without them, and 
very ill uſe is made of them. 

There's a poor Vicar in my Neighbour- 
hood that has a Vicarage but of 40 /. per 
annum , and was forc'd into one of theſe 
Bonds co obtain it, and his Patron takes 
from him Tythes of half the Value of 
the Church, and he dares not Queſiion 
him for them; Opas eff medico. It is 
time for the Clergy to prefer a Bill in Par- 


; liament, not _ to make all ſuch Bonds 


void ; but likewiſe all Bonds , Bills, Cove- 
nants , Promiſes , Judgments, Statutes and 
Recognizances, made or entred into upen 
any Simoniacal Contract. Certainly no good 
man would oppoſe it; a fic undertaking tor 


my Lords the Biſhops. 
E 4 It 
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It is now to be conſidered, What Cove- 
nants or Agreements ſhall be ſaid to be Si- 
moniacal within this Law. | | 

If a Father-in-Law , upon the marriage 
of his Daughter, covenant with his Son-in- 
Law without any Conſideration, but volun- 
tarily, That when ſuch a Church falls void, 
which is in his gift, that he will preſent him 
to it; this is no Simony within this Law : 
but it ſhould ſeem , that ſuch Covenant in 
Conſideration of Marriage, or any other 
Conſideration had, made it Simoniacal. 

So where the Patron: took a Bond from 
the Prefentee to pay 107. yearly towards 
maintenance of his Predeceſfſor's Son,whilſt 
he remained in the Univerſity unpreferred, 
was held no Simony : And in that caſe it 
was ſaid by Foſter Juſtice, that it was Ad- 
judged in the Earl of Suſſex's Caſe , where 
the Patron took a Bond of the Incumbent 
to pay 5 1. per annum to the Widow of his 
Predeceſſor, it was no Simony: Theſe were 
good Charitable Reſolutions ; ſed quere 
rationem inde. And Fofter ſaid , That not- 
withſtanding great oppoſition in that caſe, 
the Parſon enjoyed the Living at that 
time. NY ES nk | 


In the next place it will be fit to confider, 


. what Church Preferments are within this 


Law ; the Statute only names Benefices with 
cure of Souls, Dignities in the Church, Pre- 
bends and Livings Eccleſiaſtical. The word 
Benefices with Cure of Souls, ſeems chiefly 
aimed at Parſons and Vicars in Churches 
Parochial : Dignities comprehend Arch- 
FR + tv: 4-4 | ; biſhops, 
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Chap. s. Counſelloz, 57 
biſhops, Biſhops, Archdeacons, Deans, Chan- Lindwoog, | 
cellors, Treaſurers, Chaunters, Precantors, ©?- OY 
Officials,&c. For Dignities Eccleſiaſtical are p11” 57: 
defined by the Civilians to be, Adminiſtratio ſur 6. Eccleſ. 
cum Furijdiftione aliqua conjuntta. Miniſtr. & Be- 
And Lindwood tells us, Dignitas cognoſcitar neficiv, li.2.c.6. 
altero de tribus mods , primo quando beneficium 29+ cap.Eſu- 
habet adminiſtrationem rerum Eccleſiaſticarum aaa: 
cum Turiſdictione : Secundo ex eo quod habet irate. 
nemen dignitatis cum prarogativa in choro | 
capitulo: Tertio quando conititutio wel conſue- 
tudo Eccleſia habet, quod beneficium habeatur & 
reputetur pro dignitate. _. 
And in another place ſpeaking of Digni- Cap. ur.Cleri. 
ties, he ſays, Proprie loquendo de dignitate ordo calis verb. Dig- 
Epiſcopalis dicitur dignitas; fic Abbates, Priores "'*®: 


"—_— <> <p I But for Autho- 
conventuales , & officiales Epiſcopi » dicuntur _ _ 


dignitates, & in inferioribus Epiſcopo jus non mn Law which 


imponit nomen dignitatis , nf: Archidiaconis & ſhall be Digni« 
Archipresbyteris, propter Furiſdictionem, & pra- tits, 
eminentiam, quas habent ſuper alios : Imo licet ** Hy —_— 
(ſays he) Archidiaconi nullam haberent Furiſ- 44 "_—_ 28. 
dittionem ex conſuetudine, tamen ratio nominis 11 8.3.31. 
ſonat in dignitatem,C&se. 11 H.4-40- 
Prebends are particularly named , and '4 6-14 
Livings Eccleſiaſtical are words of a large *7 _ 
extent , and draw in Donatives within the p/.,cher verſus 
penalty of this Law, as hath been adjudged, Machaller, 
thovgh they have no cure of Souls. T.7 Car.1.B R+ 


Having held- the Reader ſomething long 
in my Diſcourſe upon the macters relating 
tothe firſt Paragraph of this Statute, I ſhall, 
after ſome general Obſervations upon it, 
draw to a Concluſion, 

:, | And 


=_ _ "ER ing > AFB eee ao ts... 
% =o 
—*> wn nnyny Ty ena cara. 2 


4 > we reg tbl Cochin 


Wn 1t  ETS” COG AECIEAPoge roengd oe Dear bo PE OE ne re ne IR AR. 


4% 


58 The Parſons Part I. 


Who may take And firſt it is to be obſerved, That where 
advantage of any Clerk is in by:Simony , or any other 
09,995 dignified perſon, every Stranger as well as 
; the King, may take advantage of it: And 
therefore if the Parſon, Vicar, or other dig- 

nified Perſon, ſhall bring any Action for the 

—_———— Tythes, or other things belonging to his 
—__ Wight, Church 3 the Defendant may avoid the 
P.17 Jac. Hob. Action, by proving that the Plaintiff ob- 


167,168, 177. tained his preferment by a Simoniacal Con- 


tract. | 
Contra? n9: And Note, That a Simoniacal Contra, 
executea, where the party is not preſented in purſu- 


ance of it, is not within the penalty of this 

Law; but it ſhould ſeem, That if one that 

has no Right preſent a Clerk upon a Simo- 

Hob. 167. niacal Contract, he is within the penalty, 

| though an Ulſurper; but not, as hath been 
ſaid, to give the King the Preſentation. 

Simonift dies It hath been a Queſtion , If the Clerk 

p*Yeſed, if the Which comes in by Simony die in poſleflion 

King je rhe of the Church , Whether the King ſhould 

Hob, x66, 1ofe bis Preſentation? But it hath been Re- 

+ ſolved, that he ſhall not ; for the Statute 

makes the Preſentation , Admiflion, Inſti- 

tution, and all void; ſo that the Church 

was never full of an Incumbent, &- 

nullum tempus occurrit Regi. But if the King 

ſuffer an Uſurpation by the Patron, or any 

other , preſenting another Clerk, who 1s 

Inſticuted and Induced, and after dies In- 

cumbent, in ſuch caſe the King loſes his Pre- 

ſentment ; and ſo it ſhould ſeem, if the In- 

cumbent reſign, or be deprived, the Church 

having been once full. 


And | 
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Chap.s; Connfello?z, 59 


And note, There may be a Simony, and Simmy, and 
neither Patron nor Clerk conſent or be 24*rn and 
privy to it; and yet the Church for that ns. wn 
Turn is by Statute given to the King : If p,,... i 
the Clerk be preſented by the means of ſuch jac.B.R. 
corrupt Contra&t , though neither Patron 
nor Clerk were privy or conſenting to it; 
{o the King, though he himſelf cannot be 
guilty of Simony,may preſent upon a Simo- 
niacal Contract between others, and ſuch 
Preſentation is void by this At. 

Suppoſe a Clerk be preſented upon a '® beef 
Simoniacal Contra, and then the King or |? £4: 


Parliament, that is, the King in Parliament, wy. ,o & 41 El. 


Pardon of Si- 


with the Aflent of his Lords and Commons, C.B. contra. 


pardons all Simony by expreſs o: general 
words, though this may pardon the Penal- Hob. 167: 
ties, yet the Church remains void. 


I ſhall now conclude this Paragraph with », ,,;y;perics 
the ſaying of a Holy Father of the Church, & þzb. 1.4.1. 
viz, St. Ambroſe upon this Subje& 3 Cum Canon cum 
ordinaretur Epiſcopus quid dedit ? Aurum fuit ; 9740- 
quid perdidit * Anima ſua fuit: Cum alium 
ordinaret,quid accepit ? Aurum fuit : quid dedit ? 

Lepra fuit. 


I am now come to the ſecond Paragraph , tat.: 55: 
of this Statute, which Sir Edward Cook (who The reaſon of 
was a Member of this Parliament) rells us, '%: Paragraph 
was added to avoid haſty and precipitate 5% ?7*; 

, mT . cipitate Ad- 
Admiſſions, Inſtitutions and Inductions, &Cc. ,,,j,,,. 
to the prejudice of thoſe that have right to 
preſent, and thereby putting them to their 
Actions to recover their Rights, and there 
areſcldom Bribes(as I may lay) in this caſes 
| given, 
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The Parſons Part I. 
given, where the Patron has a good and ſure 
Title. 

The taking or giving above the uſual 
Fees in this Caſe, is as well dangerous to the 
Clerk as the Officer; for che Church ſhall 
be void , ſo that the Patroa that has right 
to preſent, may preſent againz and the 
Ulſurper and Officer that takes more than 
his Fees for ſuch expedition , forfeirs double 
the value of the Benefice for a year , not 
according to the rate in the F;rſt-fruits Office, 
but according to the very true value: But 
upon this Clauſe no diſability reſts upon the 
Incumbent , but that he may by the true 
Patron be preſented again; nor Lapſe, till 
after ſix months from the time of Notice 
given by the Biſhop,8&c. 

And obſerve the Penning of this Clauſe : 
It is not that the Church ſhall be iz/o fa#o 
void, or that the Inſtitution, &c. ſhould be 
void ; but that it ſhall be eftfoons void, and 
thar the Patron ſhall preſent, as if the perſon 
were naturally dead : So that it ſhould. 
ſeem the Church is once full by this Inſti- 
tution and Induction ; and hence there 
may tome doubts ariſe, Whether the Church 
ſhall be void ip/o fafo, or whether it muſt 
be avoided by Eccleſiaſtical Sentencs of De- 
privation. But it ſeems to me, That the 
Patron may preſent immediately , without 
any Sentence Eccleſiaſtical 


2- The third Paragraph of this Statute is 
made againſt ſuch as ſhall corruptly for 
Mony, Penſion, or other benefit , reſign or 
exchange their Livings with any _ 
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Chap.5.  Counſelloz. 
In that Caſe, as well the Giver as the Taker 
forfeits double the Sum of Mony, &c. given 
and received; but this Clauſe works no 
Avoidance or Diſability in the perſon that 
is guilty. 

The fourth Paragraph preſerves the Ec- 


ceed Judicially to cenſure the Parties for 
their Corruption in. buying and felling 
Church Preferments: Wherein , as ſhould 
ſeem, the Eccleſiaſtical Laws in ſome Cir- 
cumſtances are more ſevere than this Statute; 
for by that Law, as I tak2 it, he that is con- 
viced of Simony, is after incapacitated not 
only to that Living, bue to all other Church 
Preferments : But of this be informed by 
the Canoniſt. 

But I know no Reaſon, why thoſe cor- 
rupt Patrons that take Bonds: for Reſigna- 
tion without any reaſonable cauſe apparent, 
may not be called co an account before the 
Ordinary , and puniſhed by Eccleſiaſtical 
Cen(ures, if it appear they were taken to 
any corrupt end, or if afrerwards he ſhall 
endeavour to exat Mony by colour of any 
ſuch Bonds. 


Gr 


The Eccleſiafti» 
cleſiaſtical Juriidition, that they may pro- - | 2m 


Cro.El. 788, 
789. 
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I am now come to the laſt Paragraph of Corrupt giving 
this Statute, which is alſo a ewo-edged Law, 0rders and Li- 
that puniſhes as well the Giver as Taker of © preach. 
greater Fee or Reward , than the ordinary 
and juſt Fees for, or for procuring any per- « 
ſon to be Ordained or made a Miniſter , or 
giving any Order or Licence to Preach, 8&c. 
but this is more ſevere upon the Clergy- 
man, than the Officer : For the Officer only 

forfeits 
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The Parlons Part |, 
forfeits forty ſhillings, but the Clergy- 
man forfeits ten pounds, and all the Living; 
he ſhall take within ſeven years are made 
void by this Law after Induction ; fo that 
for ſeven years an Incapacity lies upon the 
Clerk: How careful ought Clergy-men to 
be, what Fees they give for their Orders ? 
And note the manner of the penning of 
this Paragraph , That the Church fhall not 
be void till after Induction. 

The firſt Paragraph makes the Preſenta- 
tion, Inſtitution and Induction,and all void: 
- that the Church in that caſe is never 

all. 

The ſecond Paragraph makes it void, not 
cill after the corrupt Admiſfton , Inſtitution, 
Inſtallation, Induction,Inveſtirure or placing; 
and this not till after Induftion ; by which 
means the Grantee of the next Avoidance 
that preſents fuch- Clerks, cannot preſent 
again : And ſo,it is where the Patrons pre- 

Co.5,1024, ſent by Turn, the preſenting ſuch a Clerk 
will fatisfie a "Turn, if Induced. 


Hew the Fro. Laſtly, Obſerve all pecuniary Forfeiture; 
feitures are t0 and Penalties within this Statute are given 
be recovered. the King and Informer , and are to be re: 
Gregory's caſe, covered by Bill, Plaint, Action of Debt or 
Co.6.20. Information in any of his Majeſties Courts 
Coke -27, Of Record; that is, the Chancery,Kings-Bench, 
Cro.Car.112, Common-Pleas, and Exchequer at Weſt minſter ; 
146. but not in any Inferiour Court of Record, 
Mo.4z1.contr. and no Effoign, Priviledge , Protection or 
pare Wager of Law is to be allowed : But 1 
F les Pl. irthe COnceive the Priviledge or Prote&tion of 
Crown 161: Parliament are not intended in theſe _ 

ords, 
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Chap.5- Counſelloz, 


Words , but the common Prote&ions and 


Priviledges of Officers and Courts. Ideo quzre Rare. 


inde. 


It is not proper for this Diſcourſe to exa- Ste 4 Canon 


4 . þ e is 9gainſt it, and 
mine by what Authority any thing at all what Bees fhath 


n b . be taken by the 
tions,&c. ſince our Saviour ſays, Gratis 4cce- Clerks, * 


piſt is, gratis date: However,ſince it is a thing Lindw.c. ſeva 
(I doubt) too much practiſed, uſe has made & miſerabils. 
ic ſeem lawful, by which means it is ſwal- M1 0-v.8. 


taken for giving Orders, Admiſfions, Inſtitu- 


lowed as a due Fee without examination of 
the matter ; F.ſþall therefore put them that 
are concerned in mind of two other Canons, 
and then leave the matter to further confi- 
deration, and amongſt thoſe Canons that 
are called the Canons of the Apoſtles, I find 
one to this effect : 


Si quis Epiſcopus, aut Presbyter,aut Diaconus, Can.30. 


per pecuniam banc obtinuerit dignitatem , deji- 
ceatur, & ipſe ordinator ejus & communione om- 
nibus modis abſcindatur. 

And in the Couhcil of Chalcedon to the 
ſame effect, which follows : 

Si quis Epiſcopus per pecuniam Ordinationems 
fecerit 5 & pretium redegerit Spiritus Santi 
gratiam que wendi no poteſt, Ordinaveritque 
fer pecuniam, Presbyterum, aut Diaconum , wel 
quemlibet de biis , qui cognominantur in clero, 
promoverit , & diſpenſatorem aut defenſorem, 
vel quemlibet qui Tbjeltus eſt regule , pro (us 
turpiſſimi lucri commodo , is qui hoc attentare 
probatus fuerit , proprii gradus- periculo ſubja- 
cebit, & qui ordinatus eft, nihil ex hac Ordina- 
tione, wel promotione que eſt pro negatione faita 
proficiat, ſed ſit alienu. a dignitate , wel ſulicitu- 


dine, 
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Can.63, 


Cap.Seva & 
Miſerabils, 


The Parſons Part 1. 
dine,quam pecuniis acquifrvit,&c. Concil. Cabi- 
lonenſe, ca.16. ad eandem ſententiam. 

But it may be it will be ſaid, That theſe 
Canons are againſt ſelling of Orders, but not 
againſt ancient and juſt Fees ; to which hear 
what the Council of Orleans ſays: 

Ne quis Epiſcopus quibuſlibet cauſis wel Epiſ- 
coporum Ordinationibus ceterorumque Clericorum 
aliquid accipere praſumat, quia Sacerdotem nefas 
eft cupiditatis venalitate corrumps. 

And the Council of Lateran under Pope 
Innocent the Third, decreed , Ne pro conſecra- 
tionibus Epiſcoporum , aut benediflionibus , aut 
ordinibus, aliquod accipiatur. 

And to the like effe& is the Council of 
Braga, cap.4- 

And our own Canons are to the fame 
effet, and limic the Clerks Fees to twelve 
pence for Letters of Inſtitution and Colla- 
tion, and fix pence for Letters of Orders: 
But he that has a mind to fatisfie himſelf 
herein further, let him read that moſt ex- 
cellent Hiſtory of the Council of Trent, 
which is faithfully tranſlated by Sir Nathaniel 
Brent,where this Point is excellently diſcuſſed 
Pro and Con, where I will leave my Reader, 
and conclude this Chapter, and in the next 
place ſhew my Parſon, Vicar, &c. what he 


' 15 todo before, at, and after his Admiſſion, 


Inſtitution and Induction. 


In the former Impreflions of this Book, 
Chap.5. pag.35: I mention a Canon to be 
made Anno 1229. in the time of Richard 
Wetherſhead Archbiſhop of Canterbury,therein 
following the Error of the Learned _ 

wood ; 
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Chap.s. Connſelloz. "OY 65 
wood; which in truth was made in the tinle 

of another Richard Archbiſhop. of Canterbury, 

who lived in the time of Henry the Second, 

at a Synod held at London 1175. in the Hoveden 310.b 
preſence of two Kings, wiz. H. 2. and his 

Son that was Crowned in his Fathers life 

time, and confirmed the ſame, which made 

that no more than a Canon, which I do 


| affirm could not deprive; any body of his 


Nt I Os 


Z That afcer the death of a perſon Simonia- 
= cally preſented, the Offence or Contract of 
2 Simony ſhould neither by way of Title in 
2 Pleading, or in Evidence to a Jury, or other- 


# Freehold or Inheritance. And my Lord 

! Hibart, in his Argument of Wizchcombe's gxgpare 167.8 
* Caſe againſt the Biſhop of Fincheſter and ; 1 El.cap.s. 
Z Puleſon, affirms as much, That if the Statute 

= had not given the Preſentation to the King, 

& where the Church was void by Simony, the 

3 Patron ought to have preſented ; which 

Z proves he had not loſt his Patronage. 


And as to the Canon of Orhobon, which l 


2 vouch in the next Page, which makes all Si- 

3 moniacal Contracts void,I affirm it to te of 

2 as little force as the former, as to making a 

Z Simoniacal Contract void : And of the ſame _ | 

Z Opinion was my Lord Hobart , who ſays, Hobart 167', 
2 That a Simoniacal Contrad is , Comtrattss 

y ex turpi cauſa & contra bonos mores, and 1o is 


againſt the Law, and void by- the Statute, 
not by the Canon. 


Since this Book was laſt Printed, in the That 1 W.&-M. 


L 1/ of W.and M. there was an AR made relief for Leaſes 


? made by Sim0- 
niacks, 


2 wiſe hereafter be alledged or pleaded to the 


7 prejudices of any other Patron innocent 
P E 


of 
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The Parſons Part I. 


of Simony , or of his Clerk , by him pre- 
ſented or promoted upon pretence of Lapſs 
to the Crown , Metropolitan or otherwiſe, 
unleſs the perſon Simoniack or Simoniacally 
preſented, or his Patron was convicted of 
ſuch Offence at the Common Law, or ſome 
Eccleſiaſtical Court, in the life time of the 
perſon Simoniack or Simoniacally promated 
or preſented, any Law, Statute,8&c. 


And by the ſame Act it is further pro. 
vided, That no Leaſe or Leaſes really and | 
bona fide made, or then afrer to be made by | 


any perſon as aforeſaid, Simoniack or Simo- 
niacally promoted to any Deanary, Prebend 
or Parſonage , or other Eccleſiaſtical Bene. 


fice or Dignity, for good and valuable Con- 


ſideration to any Tenant or perſon , 'na 
being privy unto, or having notice of ſuch 
Simony ; but ſhall be good and effectual in 
the Law, the ſaid Simony notwithſtanding, 


See the Statute at large, For confirming | 


Leaſes made by Simoniacks. 


Chap.6: Counſelloz. 


©, CHAP. VI 

ly - 

of # The fixth Chapter ſkews, What a Clerk 7s 
ne to do before, at, and after his Admiſſion, 
Ne Inſtitution and Indution, to make him 
<d a compleat Parſon. 


7 O man at this day is capable to be *%") Parſon 
' Parſon, Vicar,8c. before he is a Prieſt ;,*, Me 
in Ocders, which he cannot be before he ; 


is Four and twenty years of Age, as has 


'- | been faid ; and if any perſon ſhall be ad- 
N- BY mitted , inſtituted and inducted into any 
= Living before he is in Holy Orders , his ad- 


miſfon, inſtitution and induQion are void 
by the late At of Uniformity. cap-4. 
S Secondly, He muſt make his Subſcription Subſcription 
according to the ſaid At, and have a Cer. 4nd Cerrificate, 
"2 þ tificate from the Biſhop, or, &c. under his 

2 Hand and Seal ; that he hath ſo done; and 
then within two Months after he is induct- 
$ ed, he muſt, during Divine Service (thar is, 
© after ſome part of the Divine Service of 13 El.ca.i2. 
the Church for. that day appointed is read, 844 Prayer, 
and before the whole is finiſhed) read the 
Nine and thirty Articles of Religion in the Readthe 4r» 
Pariſh Church, &c. into which he ſhall be ©: 
| inducted, and declare his unfeigned aſſent Stat: fupra. 
and conſent to all that is therein contained ; 
and in default herein, the Church is ip/o Co.6.29.b. 
fafo void without any Sentence declara- 
cory; and it is not enough for him to de- 
F 2 clare 


Stat. 14 Car. 2* 


= 
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dare his aſſent to them 1o far as they are 

4 Inſt.324.. agreeable to the Word of God, or with any 
qualification, but poſitively. 

And he muſt !ikewiſe upon ſome Sunday 
or Lords-day,. within two Monts after actual 
poſſeflion of ſuch Benefice, &c. (which is 
intended within two Months after Inducti- 
on or Inſtallation, &c.) read the Book of 
Common Prayer, (i. e. the whole Service of 
the Church appointed for that day , as it is 
there appointed ) and likewiſe declare his 
aſſent and conſent to all the matters and 
things therein contained , in theſe words; 
Declaratim, T A B. do declare my unſeigned aſſent and 

conſent to all- and every thing contained and 


preſcribed in and by the Book , intituled , The 


Stat. ſupra. 


Book of Common Prayer and Adminiſtration of . 


the Sacraments, and other Rites and Ceremonies 


of the. Church, according to the uſe of theChurch | 
of England , together with the Pſalter or Þf 

ſalms of David, pointed as they are to be ſung Þ* 
or ſaid in Churches , and the form or manner || 


of making, ordaining and conſecrating of Biſhops, 


Prieſts and Deacons. 


Star. 14 Car.2. - And ſuch Parſon, Vicar, &c. muſt within Þ 
CAP. 4. three Months after his Infticution,upon ſome | 
Lords-day, during Divine Service, (that is, 
as hath been ſaid, after ſome part of it be | 
read, and before all be read) publickly and 
openly read his Certificate from the Biſhop, Þ 


&c. of his Subſcription to the Declaration 
following ; and he muſt at the ſame time 
read the Declaration or Acknowledgment 
it ſelf in the Church where he is to officiate, 
before the Congregation there allembled. 
The Declaration follows: 

[ 


-- a it £Aa. Soo z-£-. tc a ca... 
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69 


.I A. B. declare, [ That it 1s 20t lawfi ul upon This part ts 


any pretence whatſoever , to 


the King : And that 1 ds abhor that pee 2” 
Poſition of taking Arms by his Authority againſt 


his Perſon, or againſt theſe that are Commiſſio- Mary, 24th day 
nated by bim :) And that 1 will conform toY April, 168g. 


the Licurgy of the Church of Ergland, as it 
is now by Law eſtabliſhed. [| 4nd I do de- 


clare, That I do bold, there ties no obligation up This part is 


take Arms again} '2*#led by a 
Statute made 


by King Willi- 


am and Queen 


on me , or on any other perſon , from ihe Oath expired. 
commonly called, The Solemn League and 
Covenant, to endeavour any change or alteration 
of Government, either in Church or State; And 
that the ſame was in it ſelf an unlawful Oath, 
and impoſed on the Subjetts of this Realm ag ginſt 
the known Laws and Liberties of this King- 


dom] 


Tf any Parſon, Vicar, &c. fail in the do» 
ing of any of theſe things before-mentioned, 
or any of theſe things be neglected , the 
Church becomes void ; and the Clerk thar 


2 makes ſuch failure, in caſe he ſhall ſue for 
4 his Tythes, or any other Church-duty , or - 
other thing belonging to his Church, if the Py©! 346-p-7: 
Defendant inſiſt upon it, muſt prove the do- 
= ing of all theſe things. But uſually the 
Judges in favour of the Clergy , aiter they ' 
* have been in poſleflion of their Livings ten 
or twenty years , or any conſiderable time, 
will preſume all theſe things regularly done, 
and will not put the Parſons, &c. to the pre- 
ciſe proof of them. 
And it is obſerved, That the Parſons, Vi- Advice ts the 
cars, &c. muſt upon the acceptance of every Clergy. 
new- Living or Eccleſiaſtical Preferment 


J within 


«6.29.0. 


. ol 
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within this Law , m_—_ all theſe things; 
for the performance of all theſe things upon 
the taking of one Living , will nor ſatisfie 
for any other. . 

I ſhall give my Reverend Clergy-men 
therefore this Caution, T hat if any of them 
have accepted any Eccleſiaſtical Preferments, 
and have negligently omitted any of theſe 
things, and that thereby they may be lapſed 

| to the King, that they obtain Preſentations 
Raftais Entries. fo, the King ad Corroborandum ; and that 
Qure mp thereupon they pertedt all their former 

oy 22.Plos *. . | 
529.b, - Negleas; or they may obtain Letters Pa- 
11 H.4-9.2.". tents of Confirmation, which may be plead. 
Hob-302-'. ed in barof any Quare Impedit aſter brought 

Dyer392.p. = by the King. . 

y Pe And for the future I adviſe them , That 
Plo.528.b. they firſt have ſome credible Witneſſes pre- 
Raſt.Entries. ſent, when they make their Subſcriptions 
Quare Imped. before the Biſhop; and that they atteſt the 
in Roy 22. Biſhops Certificate; and that they get two 
Books of Articles; and that whenthey read 
the 39 Articles, they give one of thoſe 
Books of Articles to ſome credible Pariſhio. 
ners to read with them, and then atteſt the 
Book, that they were preſent, and heard 
the Clerk read the ſaid Thirty nine Articles 
during the time of Common-Prayer , and 
declare his unfeigned afſent and conſent to 
all che matters and things therein contained, 
by ſubſcribing their Names thereunto; and 
that the Clergy-man keep ſafely the ſaid 

Book of Articles with this atteſtation. 
And I adviſe, That when he reads the 
Book of Common-Prayer, which muſt (as 


aboye is ſaid) be read Morning and Evening, 


in 
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Chap.6. Counſelloz, 


in all things which is preſcribed therein, 
*within two Months after Induction ; that 
he likewiſe make ſome intelligent Pariſhio- 
ners to read with him, and give them a 
Copy of the Declaration aforeſaid, and at 
the foot of it make an atreſtation under their 
hands, of his reading the ſaid Book of 
Common-Prayer and Declaration , which 
may be done in this Form: 


Firſt in a fair legible Hand write the De- 
claration aforeſaid 3then write under to this 
effet ; Memorand. That upon Sunday the 
day of in the year of our Lord 
A. B. Parſon of D. in the County of D. read 
Common Prayers in the Pariſh Church of D. 
aforeſaid, both in the Forencon and Afternoon of 
the ſame day, according tothe Form and Order 
preſcribed and diretted by the Book, intituled, 
The Book of Common-Prayer and Adminiſtra- 
tion of the Sacraments, and other Rites and 
Ceremonies of the Church, according to the uſe 
of rhe Church of England, together with the 
Plalrer or Pſalms of David, pointed as they are 
ro be ſung or ſaid in Churches, the form or man- 
ner of making , ordaining and conſecrating of 
Biſhops , Prieſts and Deacons: And immedi- 
ately after reading the ſame, make a Decla- 
ration of his unfeigned affent and conſent, 


; to all the matters and things therein con- 


tained in the form and words above-writren. 
And then ler the Witneſſes hereunto ſub. 
feribe the ſame Certificate ; which the 


# Clerk is to keep carefully with his Inſtitution, 


Induction and Certificate, with the Book of 
Articles arttefted, as is before dire&ted. And 
F 4 in 
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in theſe things 1 advile all the Clergy-men, 

to be very tender and careful. 
13Elcap.izz There was an Act made in the thirteenth 
hat age #® year of Queen Elizabeth, That none ſhould be 
£ aro ps admitted to any Benefice , unleſs he were three 
Dn. and twenty years of age, and a Deacon at leaſt, 
and ſhould ſubſcribe the Thirty nine Articles be- 
fore be ſhould be admitted; and that none ſhould 
be admitted ts preach or adminiſter the Sacra- 
mants, unleſs ſuob perſons were 2.4 years of age 
at leaſt, But this Law is in part altered by 
the before-mentioned new Statute of Unifor- 
mity ; for now none can be admitted to any 
Living till he is a Prieſt in Holy Orders, 
which he cannot be by this Statute, till he is 
24 your of age. | 
who may be And by the ſame Statute it is enacted, 
admi:ted :5 = That none ſhall be admitted to any Benefice with 


Benefice of 30 l- ture of Souls, of the value of 3o |. or upwards 
per annum 77 


the Kings Books, n the Kings Books L) unleſs ke be a Bachelor of $ 


Divinity at leaſt, or a Preacher licenſed by ſome 
Biſhop, or one of the Univerſities of this King- 


The Parſons Part I. 


dom; and if not ſo qualified , ha Inſtitution to 7 


be woid, 


_ _— If one be inſtituted into a Benefice under the | 
epherd, circa ; | my x -#*» 
| ape 7 de woid within V* 
14 Car.2 Gi of 2.3 years, whereby it is made woid within 


in Qu.lmp, | 
Q - becauſe the Preſentment 1 not made woid. 


venting Dangers which may happen from 


Popiſh Reculants;therefose itis.a ſafe way to Þ? 
ceive the Sacrament, take che Oaths, and Þ* 
make the Subſcriptions preſcribed by that Þ* 


Act ; Camtela abundans non nocer. 


the Statute.of 13 Eliz. yet no Lapſe ſhall incur, ] 


Ic may be a Queſtion, Whether Parſons, |} 
Vicars,&c. are within the .late Act for ;pre- x 
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Chap.7. 


Counſelloz, 


CHAP. VI. 


The ſeventh Chapter fhews the Duty of the 
Parſon, Vicar, &c. after Induftion, aud 
the former Ceremonzes performed ; and 
treats of Non-refiddence, and the Peual- 
ties thereof , and for what Reaſons the 
fame may be excuſed. 


E that has orderly, as aforeſaid, obtained parſons,&vc. 

KL 4» EccleſiaHlical preferment in the Church muſt be con- 
of England, muſt.be conformable to the Govern: formable. 
ment and Orders thereof , and muſt not uſe any ** Elz-C.2. 
other publick Form of Prayer than what u pre- 
ſcribed by the Book of Common-Prayer before- 
mentioned, neither muſt he adminiſter the Sacra- 
ments of Baptiſm and the Lords Supper in any 
other manner or form, than what is therein and 
thereby direfted and preſcribed. | 

And if any Incumbent be reſident upon his St-! 4Car.2:c.4. 
Living, (as be ought to be) and keep 8 Curate, Ven, _ vow 
he is bound bythe 4& of Uniformity once every 9 eee” 
month at lea#t,to read the Common Prayers of gy prayers. 
the Church ,according as they are direed by the 
Book of Common Prayer, in his \Pariſh Church in 
bis own qerſon,or he forfeits 51. for every time 
he fails therein. See.the Statute how he is to be 
convicted,and the penalty to be levied. 

And the Common Prayer by that Statute is to Before every 
be read before every Letture ; .and it is not fuf- ure. 
ficient to read a piece here, and @. piece there, 

. where 
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whole appornted for the day orderly , as it is ap- 
pointed with all the Circumſtances and Ceremo- 
nies of kneeling and flanding , as is preſcribed, 
otherwiſe it is no reading of Common Prayers 
within this Law ; quod nota. 

And note, Thar by the late Statute of Un;- 
formity, the former Statutes of Uniformity and 
Penalties therein, are extended to this Book 
of Common Prayer how lately eſtabliſhed. 

S.» Eliz. 2, And by the Statute of I Eliz. it is enacted, 
; " That, if any Miniſter, that ought or ſhould ſing 
or ſay Common Prayer, &Cc. refuſe to uſe rhe 

ſame Common Prayers, or to adminiſter the Sa. 

craments, Oc. in ſuch order and form as they 

are mentioned and ſet forth in the Common Prayer 
Book, or ſhall wilfully or obſtinately ſtanding in 

the ſame, uſe any other Rite, Ceremony, Order, 

The Penalty for Forms or Manner of celebrating the Lords Sup- 
ng _ per,or other open Prayers, or ſhall preach, declare, 

r rays Rs : 

ba. or ſpeak any thing in derogation or depraving 
of rhe ſame Book, or any thing therein contained, 

ec, upen Convittion, the party guilty of any of 

theſe offences , forfeits the profits of all his Li- 

wing and Spiritual Promotions for a year, and is 

to ſuffer Impriſonment for fix months without 

Bail or Mainpriſe ; and upon a ſecond Convittion 

for the like offence, he is to ſuffer Impriſonment 

for a whole year, and be deprived iplo facto of 

all his Spiritual Promotions ; and upon @ third 
Convittion for the like offence ſhall be impriſoned 

during his life, and loſe all his Spiritual Promo- 

rions, if he have any: And if ſuch perſon have 

0 Spiritual Promotions, then for the fir#t offence 

be is ro be impriſoned for a year, for the ſecond 

daring life without Bail or Mainpriſe. 


St.14Car.2.c,4» 


74 The Parſons Part I. 
where the party pleaſes; but they muff read the 
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Counſello?. 


I have been the briefer in theſe matters 
upon the Statutes of Uniformity , becauſe 
they are printed at large before the Book of 
Common Prayer, to which I refer the 
Reader for his fuller fſatisfa&tion ; and they 
are ſo plain and full,that they need no Com- 
ment, but to adviſe all Clergy-men to read 
and obſerve them cautiouſly. 


I ſhall only give the Reader this further 13 Eliz c.12. 


Caution, That it any Parſon, Vicar,&c. ſhall 
maintain any Doctrine, contrary to the 
Thirty nine Articles of Religion, ir is cauſe 
of Deprivation ; or if he adminiſters the 
Sacraments in any other Form than is pre- 
ſcribed by the Book of Common Prayer, 
he forfeirs 100 ], by a Statute made in the 
13th year of Queen Eliz. And by the new 
Statute of Uniformity this Penalty is exrended 
to ſuch as do it contrary to the preſent 
Book of Common Prayer now uſed. 


The next Duty incumbent upon the Par- 
ſons, Vicars,&c. is, that they be reſident up- 
on their Cures, a Duty incumbent upon 
every one that hath the cure of Souls in the 


Church of Chriſt: For, as Padre Paulo in his page 217.in 
moſt excellent Hiſtory of the Council of the Engiih 
Trent obſerves , "That in the firſt 7500 years Tra»/ation. 


aſter Chriſt there was not any ſuch thing 


known in the Weſtern Church , that any N-reſidence, 
when it came 


into dhe Church. 


man ſhould have an Office or Title in the 
Church, and not do the duty; and many 
Canons and Decrees have been : made 


againſt Non-refidence: And in the Council 7? 


of Trent it was held by much the greater 
and better number of the Prelates and Fa- 
; thers 


75 


e ſame Hiſt. 
P- 217, &c. 

486,&c.509, 
&c. 496". 
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Reſidence Jure 
Diino. 


The exal? A. 
bridgment of 
Records,nu.s 0» 


Ibid.8 H.z. 
NUm.11 34 


The Parſons Part I. 


thers in that Council, that Reſidence was 


Fure Divino, and undoubtedly had been ſo. 


decreed, if the Pope had not uſed all his 
old Stragems againſt ic ; but whilſt the 
Pope had power to diſpenſe with Reſidence, 
all the Canons and Decrees of that Church 
were of little greater ette& , than to fill his 
Cofters with Mony ; for in this Kingdom, 
how many Biſhopricks, Abbies, Priories,&c. 
were enjoyed (I mean the Profits of them) 
by Foreigners, that never ſaw them, or took 
any care of their Duties ? I ſhould be 
glad if it were much better now. 

- The Commons of Ezgland often com- 
plained againſt Pluralities and Non-reſi- 
dence, and in the Parliament held 2 H. 4. 
the Commons prayed , - That all ſuch as 
procured from Rome (far in thoſe days they 
came from Rome) any Bulls for Pluralicies or 


Non-reſidence , ſhould incur the pain of | 


Prowviſces; except the Chaplains of Arch- 
biſhops and Biſhops,and Scholars; and thoſe 
that had any Bulls ſhould cancel them. 

And in the Parliament held 8 H. 4 the 
Commons petitioned, That the King might 


| have a moiety of the Profits of all Bene- 


fices where the Incumbent was Non-refi- 


Jbid. 9 H.4. 


NUM, 7 Os 


Ibide4 H.6. 
num.38, 


The like was prayed in the Parliament, in 
9 Hq | 

In the Parliament 4 H. 5. it was prayed 
by the Commons, That all Parſons and Vi- 
cars, and others having Cures, and not being 


reſident thereupon, ſhould forfeic their Be- |: 


nefices, the one half to the King, and the 
other half to the Patron, ' 
n 
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In the Parliament held the ſame year, Ibid. 4 H. 6, 
the Commons prayed , That for the Non- 924#+3!» 


reſidence of the Incumbent, the Patron 
might preſent a new Clerk; and great rea- 
ſon in my Judgment , -and very agreeable to 
the Rules of the Common Law , where a 
Temporal Officer loſes his Office for Non- 
uſer: And I know no reaſon why it ſhould 
not be ſo in Spiritual Offices , where the 
Souls of a many poor People are neglected. 
But theſe had none of them the good for- 
tune to be reduced into Laws; but I pre- 
ſume theſe Complaints in Parliament fo 
awakened the Pope and Clergy , that there 
was ſome Reformation : For I find no 
more Complaints in Parliament concernmg 
this matrer, rill the 21 Z. 8. In which Par- 
liament it was enacted ; 


That as well every Spiritual Perſon then be 21 H.8.cap.13, 


mg promoted to any Archdeaconry , Deanry or 
Dignity in any Monaſtery or Cathedral, or other 
Church Conventual, or Collegiate , or being be- 
neficed with any Parſonape or Vicarage; as all 
and every Spiritual perſon , which then after 
ſhould be promoted to any of the ſaid Dignities or 
Benefices with any Parſonage or Vicarage from 
the Feat of St Michael then next following , 
ſhould be perſonally reſident and abiding, m, at, 
or upon his ſaid Dignity, Prebend or Benefice, or 
one of them at the leaft; and that if any ſuch 
perſon wilfully abſented bim{elf from bis ſaid 


| Benefice, ec. by the ſpace of a Month at one 


tre, or two Months at ſeveral times in any one 
year to be accounted at ſeveral times , that ſuch 
perſon ſo abſenting himſelf ſhould forfeit 101. 
for every fuch default, the one half ro the wy 
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The Parſons Part I. 


the other half to the Informer , to be recovered, 


as is expreſſed in the AF. 

And by the ſame At, there 1s a Provi/ſo 
worth mentioning, though now out of 
date, to this effect : 

That if any perſon ſhould procure any Diſpen- 


ſation from Rome , or elſewhere , to be Non- 


reſident , the party guilty ſhould forfeit twenty 
pounds. 

By this and other Statutes mentioned in 
this Book it is evident, That the Parliaments 
of England, even when the Pope was in full 
power, often made bold with his Holineſs, 
to correct his and his Courts corruption. 


Certainly this was an excellent Law , if 
there had been no more in it but the dif: 
penſing with ſuch perſons as by the ſame 
Law are qualified to have two Livings; 
and the perſons capable to qualifie Chap- 
lains to have Pluralities had not been grown 
ſo numerous , that there are but few of the 
beſt Livings but they are held by Pluraliſts, 
and they either by colour of attending 
their Lords, their Deanries or Prebends, find 
an excuſe to be Non-refident , which has 
made this Law of little effe& ; nay, I doubr 
I may fay, That we are now in a far 
worſe condition than before the making of 
this At: For Diſpenſations from Rome (as 
all other things there) were coſtly, came 
ſlowly, being far to fetch; thac I preſume 
there? ten Diſpenſacions for Pluralities now, 
for one then; and few of thoſe diſpenſed 
with were Non-reſidents upon both Livings, 
as now they be : Two great Pariſhes in 

many 
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many places being left to che care of two 
Boys that came but the other day from 
School, and perhaps fitter to be there ſtill, 
whilſt the Shepherd that takes the Fleece, 
either Feaſts it out-in his Lords Family , or 
cakes his eaſe upon a Prebend or Deancy. 

This good Law principally aimed at 
three ends or effects : 

1. That every Clergy-man might attend 7 ds their 
his duty in reading the publick Prayers of Ducies. 
the Church, adminiſtring the Sacraments, 
Preaching, inſpe&ing the behaviour of his 
his Flock , and performing all ſacred and 
divine Offices, like a good and faichful 
Shepherd: And I do wonder, with what 
Conſcience any Clergy-man can expedt his 
dues from his Pariſhioners, that does not 
perform his Duty in the firſt place. SN 

2. The ſecond end of this good Law , is 7? 9914 Di- 
to avoid Dilapidations in the Buildings be- 59" 
longing to their Livings : For you ſhall ſel- 
dom ſee a Non-refident, but he is alſo a Di- 
lapidator ; and *tis no wonder that he that 
negleas the Flock , lets the Sheepfold go to 
ruin. 

3. The third end of this good Law, was 7o maintain 
to maintain Hoſpitality : And I would 79-9: 
wiſh every Clergy-man to remember, that 
- Poor have a ſhare in the Tythes with 

im. 

Pope Sylveſter, in the beginning of the 
fourth Century, decreed, That the Revenues 
of the Church ſhould be divided into four 


The end of 
this Lew. 


Ne 4, 


parts: Quarum una cedat Pontifici ad ſui ſu- y.,. Ippendix 


ſtentationem ;, Altera Presbyteris & Diacons, at the end of 
& omni Clero: Tertia Templorum & Eccleſia-this Chapter. 


rum 


St.i5 R.2.c.6, 
& 4 H.4.C.I 2» 
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89 The Parſons Part I. 


rum reparationt; Quarta pauperibus & infirm, 
| & peregrinzs. 

Can. 24; nd by a Canon of our own made in 

Lamb.1zz, the time of King Alfred, it is decreed, That 
the Tythes ſhould be delivered to the Prielt, 
who. ſhould divide them into three parts : 
Unam partem ad Eccleſiz reparationem ; alte- 
ram pauperibus erogandam ;, tertiam vero mini- 
ſtris Det qui Eccleſiam ibi curant. 

Capin decimis And by a Provincial Canon of our own, 
it is ordered , Quod. religioſi beneficia Eccleſ+- 
aftica obtinentes , ſecundum huſuſmodi beneficia- 
rum facultates annis ſingulis pauperibus paro- 
chiants beneficiorum eorundemcertam Eleemoſyne 
quantitatem, Ordinariorum ipſorum locorum ma- 
derandam arbitrio, per ipſos Epiſcopos diftribuere 
compellantur,&c. By all which it appears,that 
Originally the Poor had a ſhare in theT'ythes, 

And to this end the Statute enjoyns the 
Clergy-man to be reſident in and upon his 
Living, that is, his Parſonage or Vicarage- 
Houie , if he have any; and not at any 
other Houſe in the Pariſh; but Impriſon- 


Co.6.21.b." ment without fraud,or removing for Health 


yg without fraud , or not having a Houſe 
; upon his Glebe , excuſes his Reſidence for 
the time ; for the words of the Statute arc, 

{ That he that wilfully abſents himſelf.] 

So if any Parſon , Vicar, &c. ſhall be in 
on 4 _ , the Kings Service beyond Sea, or in any 
= _ rap Pilgrimage, or ſhall without * fraud abide 
js reftramed toin any Univerſity within this Realm to ſtu- 
ſuch as are m- dy, Or is a Chaplain qualified within this 
der 40 year: of St4tute, to have Plurality of Benefices, or 
age, and do the 3 Chaplains of any of the Fudges of the 


Exerciſes of the ,,. 
TE "* Kings Bench or Common-Pleas , Chancelr 
| or 
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not ſerve the Chaplairſs turn to be reſident 


ſpecial Licenſe, with a -=_ ob ft ante. 


Chap.7. Counſelloz. 8r 


or Chief Baron of the Exchequer, of the Kings Wis may be 
Attorney and Solicitor, and the Chaplains of the py nog 
Chancellor of the Dutchy of Lancaſter, of the 77 pg nth 
Aug mentations, Fir#t-fruits, and Tenths ; of the bogs 
Maſter of the Wards , the Surveyor General ; 

of the Treaſurer of the Chamber and Augmen- 

rations, and Groom of the Stool , whilft ſuch 

Chaplains abide and are attendant in the Houſ- 

holds of their Maſters; and the Mafter of the 

Rolls, the Dean of the Arches, and the Chan: *" H.8.c.1 3. 
cellors and Commiſſaries of Archbiſhops and 

Biſhops, and the Twelve Maſters of the Chan- 

cery , ſo long as they ſhall continue in their 
places, may be Non-reſident : But the Chaplains 33 H.8.c.28, 
of the Chancellor of the Dutchy, Augmentations, 
Firſt-fruits, Maſter of the Wards , Surveyor 

General, Treaſurer of the Chamber and Aug- 
mentations, and Groom of the Stool , are to be 9 Ec, 
Reſident twice in a yeariat leaſt, Eight days at 

each time: And the King may give licenſe to 

any of his own Chaplains to be Now reſident : 


' And any Eccleſiaſtical Perſon, to attend any 21 11.8.c.13. 
+ Suit in the Chancery or Star-Chamber without 
') fraud, may be Non-reſident for ſo long time, 


C. 
There is another Provi/o in this Statute Maſter dies,eh4, 


; that enables the King to give his Chaplains Co. 4119.8 * 
b-; as many Livings as he pleaſes, and to diſpenſe Co.6.21, 


with their own Reſidence. 
But if a Chaplain be qualified in reſpe&t 


of his Service to have a Plurality , and his 
Lord or Maſter dye, be attaint of Treaſon, 


Felony, or removed from his place, it will 


upon one of his Livings without the Kings 


And 


$2 The Parſons Part I. 


Regilt.Orig. And here I muſt not omit an ancient 

r—_ Prerogative of the Kings of England, pra- 

":9+45* Ciſed inthe height of Popery, That where 
any Clergy-men were employed in the 
Kings Service, he might diſpenſe with cheir 
Non-reſidence 3 and if the Spiritual Judges 
went about to cenſure or puniſh them by 
Eccleſiaſtical Cenſures tor fuch Non-reſft- 
dence, the Kings of England have ſent their 
Writs Mandatory , commanding them to 
ſurceaſe. 

Concil;gener. But Biſhops and Archbiſhops are not 

Conſt.Can.80.! within this Law , but not exempt from this 

— Duty ; there being ſeveral Canons that re- 

.I5.Conſt, ©” 5 / ? , 

Sthon. Qui4 Quire it: And Biſhops may be compelled 

ad wvenerabiles hereunto by Eccleſiaſtical Cenſures by their 

Patres. Superiours; and the King may compel them 

Bitegs — by ſeizing their Temporalties. 

Jy mem A notable Preſident whereof we have in 

. Fo - 

the time of H. 3. when Popery was at 
higheſt, and the King not look'd upon as 
Head of the Church ; yet that King ſent his 
Writ Mandatory to the Biſhop of Hereford, 
to be attendant upon his Biſhoprick, other- 
wiſe he would ſeize of all his Temporalties. 
Which Writ, as well for the rarity, as alfo 
for the Religious grounds upon which it 
was granted, will not be ungrateful to the 
Reader to ſee, and for whole ſatisfaction | 
ſhall give it him as I find it recorded by 
Sir Edward Coke, and wiſh there were no 
cauſe to make uſe of it in theſe days: 


Rex Epiſcopo H. ſalutem. Paſtores gregibus 
preponuntur , ut diei, notliſque wigilias exer- 
cendo, coves famelicas in fertilitatis paſcua in- 

froducant : 
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Chap.7. Counſelloz. | 
zroducant : Errantes wero per werbum ſalutis, 
& wirgam correttionis in unins ovilis conſer- 
vare ſtudeant indiſſolubilem unitatem : Sed 
ſunt nonnulli qui banc doftrinam dampuabili- 
ter contemnentes, & ſua ab aliis pecora diſtin- 
guere neſcientes, lac & lanam tollunt , qualiter 
dominicus grex alatur non curantes, temporalis 
rapiun; : Et quis in parochia fame pereat , aus 
periclitetur in moribus, non attendunt ; qui non 
Paſtores, ſed Mercenarij potizs dici promeren- 
tur : Hoc ſiquidem. dum hiis diebus ad diſponen- 
dum de regni noftri preſidiis in partes Marchi e 
10s transferemus in Eccleſia weſtra, (dolenter 
referimus) nos inveniſſe, quam adeo invenimus 
paſtoris ſolatio deſtitutam ut nedum Epiſco- 
pum, ſed nec officialem baberet, Vicarium aut 
Diaconum qui quicquam ſpiritualitatis exercere 
poſſit in eadem. Sed Eccleſia ipſa que olim de- 
liciis affluere conſuevit, & Canonicis qui ibident 
nofurnis & diurnis efficiis vacare, &* opera 
charitatis exercere deberent , eam deſerentibus 
& longe degentibus in remotis , ſtola Fucundi- 
fatis exuta cecidit in terram , viduitatis ſuz de- 
trimenta deplorans , nec efF qui conſoletur eames 
ex omnibus curis ejus : Sane dum hec vidimas, 
& conſideramus diligenter , pietatis, aculeus , 
viſcera noſtra commovit , & compaſſionis gla- 
dius intima cordis noſtri acrius uulneravit , ut 
tantam Eccleſie matris noftr © injuriam ulterius 
diſſimulare non poſſimus , niec pertrauſire incor - 
rettam. Quapropter vobis mandamus firmitey 
injungentes , quatenus ad Ecclefiam weſtran 


prediftam, occaſionibus quibu{[cunque poſt poſitis, - 


cum ea qua foteritis celeritate Vos transferri 
turetis, commiſſum vobis in eadern cura paſto- 
rali officium perſonaliter Executor. Fc. Alioqui 
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The Parſons Part 1. 


ſeire wos wolumus pro conflanti , quod i iſtuc 
fieri non curaveritis , bona temporalia , & om- 
nia que ad baroniam ipſius Eccleſiz pertinent, 
que donatione conitat eidem fuiſſe collata, & quz 
hattenus colligi & ſalvo cuftodire pr acipimus 
in commodum & utilitatem ipſius Eccleſie con- 
wertenda, ceſſante jam cauſa in manu noſtra 
totaliter capiemus , nec ulterius ſuſtinebimns , 
quod temporalia metat , qui ſpiritualia ad quz 
ex officii ſui debito tenetur , irreverenter ſubtra- 
here non formidat,aut quod emolumenta percipiat, 
qui incumbentia ejuſdem onera ſubirerecuſat, &c. 
Tefte, ec. : 


This Writ was ſent by HENRY the 
Third, to Peter de Egueblanke a Sawoyard, 
then Biſhop of Hereford, who, as the 
Hiſtory of thoſe times relate, had never a 
good , but many bad qualities, that con- 
ſtantly attend men that are negligent of 
their duties to God and Man in this 
kind 3 how little care foever he took of 
Duty, you hear, lac & lanamſuftulit, tempo- 
ralia rapuit, by which means he was grown 
intolerable rich; and mark what came of 
his Wealth, the rebellious Barons ſeized on 
him in his Cathedral Church at Hereford, 
and took all his Goods and Treaſure, and 
divided it amongſt their Souldiers: Even lo 
may it fare with all ſuch Biſhops. 


Now my hand's in , I will beg the Read- 
ers patience, to inform him what Pope Da- 
aſus, one of the better forts of Popes, ſaid 
in an Epiſtle of his ro ſuch Biſhops; and it 


was thus: | 
Primum 


A 


WAY a w_— wy LY | , "SY PIPY <—— Mr. 


Chap.7. Counſelloz, 


Primum quod curam ſbi commiſſam negli- 
gent, cum Dominus dicat ; Bonus Paſtor animam 
ſuam ponit pro ovibus ſuis , mercenarins autem 
widet lupum wenientem , & demittit oves , 
fugit,ec. Secundo, illi Epiſcopi qui talia pre- 
ſumunt, videntur mihi ( ait ) eſſe meretricibus 
ſtmiles, que Ftatim ut pariunt , infantes ſuos a- 
lizs nutricibus tradunt edacandos , ut ſuam citins 
libidinem explere valeant. Sic & iſti infantes 
ſuos,id eſt, populos ſibi commiſſos alizs educandos 
tradunt, ut ſuas libidines expleant, id eſt, pro ſuo 
libits [2calaribus Curs inhient , quod uni- 
cuique viſum fuerit, liberins agunt : Pro talibus 
enim anime negliguntur , coves pereunt , morbi 
creſcunt, hereſes & ſchiſmata prodeunt , Feele- 
fie deftruuntur, ſacerdotes witiantur, & reliqua 
mala proveniunt. Non taliter Dominus docuit, 
nec Apoſtoli initituerunt , ſed ipfſy qui Curam 
ſuſpiciunt , ipſs peragant & ipſy proprios mani- 
pulos Domino repreſentent. Nam ipſe ovem per- 
ditam diligenter queſivit , ipſe invenit, ipſe- 
propris humeris reportavit , noſque id ipſum 
facere perdocuit. Si ipſe pro ovibus tantam 
curam habuit , quid nos miſeri difturi ſums, 
qui etiam pro ovibus noftris commiſſis Curam 
mmpendere negligimus , & aliis eas educandas 
tradidimus ? Corrigantur hec (fratres) neceſſe 
eſt, quia, qui plus laborat , majorem mercedem 
accipier. 

And now I have done with Non-refi- 
dence, one of the Peſts of the Church : I 
will in the next place ſhew what Dilapida- 
tions are, and the ſeveral ways the ſame are 
puniſhable 3 this being often the effect and 
fruit of Non-reſidence. 
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* referred to the firſt Objecor. 


The Parſons PartI. 


Whereas in the former Impreſſions of 
this Book, Chap.7. pag. 67. I cite a Canon of 
Pope SylveFter, whereby it is decreed, Thar 
the Revenues of the Church ſhould be di- 
{tributed into four parts, one to the Biſhop, 
a ſecond to the Clergy, a third to the Re- 
pairs of the Church, and a fourth to the 
Poor and to the Infirm and Pilgrims. There 
is a Learned Perſon that has publiſh'd a 
Book in defence of Pluralicies , but is en- 
dowed with ſo much Modeſty , that he is 
aſhamed to tell his Name; yet is not aſha- 
med co refle& upon me for writing againſt 
them, who in the beginning of his Third 
Chapter, pag. 155. ſays, * It remains in the 
*third place to be manifeſted , That the 
© uſe of Pluralities,. as now practiſed, is not 
* inconvenient to the Church. 

©Thelſe Inconveniences, as they are urged 
* and exaggerated by the Oppugners of Plu- 
© ralities, may be reduced to theſe four 
* Heads: And after he has named the four 
Heads, pag. 158. he charges, © That the Au- 
* thor firſt named (meaning me) hath at- 
* firmed many things which are downright 
* falſe, in other things hath betrayed a groſs 
* Ignorance: The other Author is a perſon 
* of too great Worth and Learning, to be 
& ouilty either of Fraud or Ignorance ; but 


s only has ſuffered himſelf ro be herein - 


© tranſported with too much Heat and 
© Zeal before he well conſidered the caſe; 
* ſo that whereſoever in the following An- 
* {wer I ſhall charge Fraud or Ignorance 
© upon the Objections, I deſire it may be 
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done me the credit to place me in Honou- 
rable Company ; but charges me to have 
affirmed many things that are downright 
falſe, and in other things to have betrayed 
a groſs Ignorance, but charges ncthing in 
particular that is falſe. 

But pag. 166. he ſaith,* That it is ſomething 
* ſhametul for a Profeſſor of Law to cite 
© the Decrees of Pope Sylvefter as genuine, 


* which were forged almoſt 500 years after - 


© his death, 

This Learned Gentleman might have 
done well to have made ſome proof of this 
Aſlertion, for the better information of my 
Ignorance. Pope Sylveſter is reported to 
have been a very good Man , and lived 
about the end of the Third Century : And 
Caranza, a famous Canoniſt , mentions this 
Canon to be made by a Council of 275 
Biſhops , held intra Thermas Domitianas at 
Rome , and confirmed by Conſtantine the 
Emperour and the Empreſs Helena his Mo- 
ther. | 


. And that good Pope Sylveſter, and Padre 7t his Treatiſe 


Paulo the Author of the Hiſtory of the 
Council of Trent, does affirm, That ſuch a 
Diviſion of the Church Revenus was made 
in the Year 4950; but concludes, that ſome 
do attribute this Devotion to Pope Sylveſter, 
who was 150 years before that time : Bur 
why any body ſhould forge this Canon 500 
years after SylveFer's death, which muſt be 
in the end of the Eighth Century , I know 
no reaſon, the matter being 200 years be- 
fore that time , ſetled firſt by a Decretal 

G 4 Epiltle 


So you ſee this Nameleſs Author hath . 
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do Reditivus. 


DeEpiſt. lib.15. 


C auſa 12. q,2, Epiſtle of Pope S implicins to F, lorentinus OE- 
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quitizs and Severus, Biſhops, which lived 
about the latcer end of the 5th Century ; 
who ſays , De reditibus Ecclefiz wel oblatione 
fidelium quid deceat neſcienti nihil licere per- 
mittat , ſed ſolo Epiſcops ex his una portio re- 
mittatur : due Eccleſiaſticis fabricis & Eroga- 
tioni peregrinorum & pauperum profuture 4 Bo- 
nargro Presbytero ſub periculo ſui ordinis mini- 
ſtrentur 5 ultima inter ſe Clericas pro ſingulorum 
meritis dividatur. | 

And Gregory the Firſt, in his Anſwer to 
the firſt queſtion made to him by Auguſtine 
firſt Archbiſhop of Canterbury, about the 
end of the 5th Century, tells him , Mos eſt 
Apoſtolice ſedis ordinatis Epiſcops praceptum 
tradere, quod de omni ſtipendio quod accedit qua- 
ruor fieri debeant portiones,una wvidelicet Epiſcopo 
&- famule ejus propter hoſpitalitatem & ſuſ- 
peptioniem, alia Clero, tertia wero pauperibus » 
quarta Eccleſiis reparandis, AC 
' So that 'upon the whole matter it appears, 
by what is now and heretofore ſaid, there 
was no need in the 8:b4 Century to forge a 
Canon for this purpole in Sylvefter's Name ; 
noris there any doubt, but that by the Ca- 
non Law the Poor ought to have a ſhare 
in the Revenues of the Church. Which 
was all I endeayoured to proye. | 
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CHAP. VII. 


Shews what Dilapidation is, and in what 


manner puniſhable , and what Remedies 
the Succeſſor hath. | 


w 


Dilapidation , is the pulling down or n:1epidations, 
A deſtroying in any manner any of the wha ? 
Houtes or Buildings belonging to a Spiritual 
Living , or the Chancel , or ſuffering them 
to run into ruin or decay; or waſting and 
deſtroying the Woods of the Church , or 
committing or ſuffering any wilful waſte 
in or upon the Inhericance of the Church. 
And certainly there can be nothing worſe 
becoming the Dignity of a Clergy-man , 
than Non- reſidence and Dilapidations , 
which for the moſt part go hand in hand. 
I wiſh our Church had not too much reaſon 
to complain of both. 
There have been divers Canons of the 
Church made againſt this Crime, as I may 
juſtly call it ; but as in others, fo in this, I 
ſhall confine my ſelf to our own Provin- 
cials: And I find in. a Provincial Council 
or Synod held under Edmund Archbiſhop of 
Camerbury, in the Year of our Lord 1234. 
which was, as I take it, about the 18:4 year 
of H.3. a Canon to this effect : Canon againſt 
Si Refor alicujus Eccleſis decedens domes P/!apiaation. 
Eccleſie deliquerit dirutas, de bonis ſuis Eccle- pong 
w_— | "Ig 6 F Cb- 
ſaſticis tanta portio deducatur , que ſufficiat ad j,, r,chpe. 
; | repa- 
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Vide Canon yeparandam hac, @ alios defeus Eccleſie 
0:40bon de do» ſupplendos. Item Ftatuimm circa illos Vicarios, 
mibus Eccleſia-* *. : 
rum reficiendis, 9% ſo/vendo modicam penſionem omnes Eccleſia 
in the Appendix habent proventus: Nam cam ad pramiſſa tenea- 
70 the twelfth tur talis portio deduta , ſatis poterit & dehet 
Chapter of __ anter debita computari: Semper tamen rationa- 
11s Bok hic bilis conſideratio ſit babenda ad facultates Eccle- 
in fine, was. 

fie, cum portio fuit habenda, 

Now if it be demanded what Houſes are 
meant within this Canon , the Gloſs telis 
you, Ut puta manſum Rettorie, Vicarie & alia 
Edificia quecunque, quorum Edificatio ſive repa- 
ratio ſpeftat ad ipſum Reforem. 

Co.5.6,7. By the Letter of this Canon the Rector 

CITI is to repair the whole Church ; but by the 

0t t0 repair 

the Church, Cuſtom of England the Owners of the 

but Ghancel, Houſes and Lands in every Pariſh are bound 
to repair the Body of the Church, and the 
Recor only the Chancel ; unleſs by parti- 
cular Cuſtom it hath been otherwiſe: And Þ 1 
in this Point the Common Law is kinder to 
the Parſons, Vicars, &c. than the Canon || » 

2 Inſt.653:" Law; and the Common Law being hereto | +- 
be preferred, annuls that part of the Ca- | I 
non. : 

- As And the Gloſs upon. the word Defet | 

Dilapidations. Eccleſig adds, Hzc litera poteſs intelligi de d- i 
fedtibus Eccleſia, qua pertinent ad curatum © .. 
ipſias Eccleſiee in ſolidum, ſic quod non pertine- FF 
ant ad alios , ut puta, in Cancella , & aliis ad 
n_ Reforis de jure wel conſuetudine [pefFan- 
tibus. 

But this Canon ſeems only to affect the 
Eccleſiaſtical Goods : And what thoſe might 
be , deſerves the Judgment of the Gloſs, 
which tells you they are ſuch as Jure 
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& nomine Eccleſie obvenientibus ; talia enim Verb. Eccleſia. 
bona ſunt per viam tacite hypothece ad repara. F'*% 


tionem hujuſmodi faciendum obligate. 

And if the Goods of the Church ſhall 
not ſuffice, then the Gloſs tells us, $; Re&or 
bona Eccleſiaſtica expenderit in meliorationem 
patrimonii ſui, wel {7 propter nimiam diligentiam 
propriorum negotiorum neglexerit negotia Eccle- 
fie procurare, &* ſic Eccleſia ſit dampnum paſſa, 
zenerur ſatisfacere de bonis ſuis patronalibus , [i 
que habuerit. 

But there has been made a further Que- 
ſtion, Whether ſatisfa&tion for Dilapidations 
ſhould be preferred in payment before Debts 
and Legacies? And as the Common Law 
prefers the payment of Debts before da- 
mage for Dilapidations 3 ſo the Eccleſiaſtical 
Law prefers the damage for Dilapidations, 
before the payment of Legacies : To which 
hear what the Gloſs ſays ; S; Legatarij tan- 
quam Creditores petant legata ſibi reli$a , & 
Prelatus petat ſumptus reparationis Edificiorum 
Eccleſiz ; talis Prelatus debet preferri ceteris 
Legatariis : And gives this Reaſon , Nam 
Legata ſolvi non debent niſi prins dedutto ere 
alieno. So that the Eccleſiaſtical Law agrees 
with the Common Law in this, 'That Debts 
are to be preferred before Legacies. 

The next thing 'conſiderable is, What 
Repairs are requirable in this caſe, which is 


anſwered by the Gloſs : Er intellige hanc re- rho Repa- 


or 


parationem fiert debere ſecundum exigent? oe 791d, hee. 


qualitatem rei reparande,@c. 


Thus 
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The Parſons Part I. 


Thus far I have followed the Canon, 


and Gloſs thereupon: Now in the next 
place we will ſhew you what we have re- 
lating to this matter amongſt the Laws and 
Statutes of this Realm. 
Waſte 8 And firſt, I find that at a Parliament 
Biſhops,” At Carliſle, in the 35th year of Edward the 
Co.11.49,. Firſt, a great complaint was made againſt 
_ Anthony, then Biſhop of Durham, for waſte 
and deſtruction of the Woods belonging 
to his Biſhoprick , by gift , ſale and other- 
Cauſe of D wiſe, and for erecting -Forges of Iron and 
privatim, T£ad, and making Charcoals of the Wood 
'_ to be ſpent in their Iron and Lead-works, 
to the diſinheritance and impoveriſhing of 
his Church , and in prejudice of the King 
and his Crown, and of the Chapter of Dur- 
ham. To which the Anſwer is, Inhibirur 
per breve de Cancellaria Epiſcopo & Miniftris 
ſuis, ne faciant vaſtum de contents in peti- 
720Ne. 
M.23.Ei inter By which it appears, Tharif a Biſhop, or 
adjudicas any other Clergy-man , do waſte upon the 
coram Rege: Woods or Lands of his Church , that a 
OE 7, Prohibition may be ſued in * Chancery to 
Kin Dk prohibit him : For Eccleſia eſt infra atatem 
Bulftr.3.158, CO in cuftodia Domini Regs , qui tenetur qura 
More 917%. O bereditates ejuſdem manu tenere & defen- 
Ror.Pat. 14 H. Joys. 
arg Son And the Archbiſhop of Dublin was fined 
+ $oo Marks for the diſafforeſting a Foreſt 
belonging to his Archbiſhoprick. 
Hollingſh181. And William, Abbot of Weſtminſter, in the 
b.z0. I5th year of King Fobn, Anno 1213. was de- 
prived, becauſe he had waſted the Revenue 


of his Church or Abby. 
And 
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And it ſeems by ſeveral Books of the 

+ Common Law , * and by the Canons of f:oH.6. 46.2: 
the Church likewiſe , That in caſe a Biſhop, 3 lnſt.204-. 
Abbot,Prior, &c, waſte the Lands, Woods 2 H-43-b. 
or Houſes of his Church, he may be de- way es 
poſed or deprived by his Superior: So that g E.4.z4a.. 
it appears clearly, that the fault in this caſe * Cauſa 10. 
lies heavy upon thoſe that have the Viſita- 92- ii quis Ca- 
tion and Superiority, that do not take care ſuit an; 
againſt the waſting and deſtruction of the*,,,, 7.5.4. 
Building, Houſes, Woods.8c. of the Church ; pars Zpiſcopus 
and that the Succeſſors ſhould not be put to gum alienas 
ſeek remedy againſt Executors and Admi. 7” Eccleſie 
niſtrators, who are too active in finding 197 7*are 
ſhifts to avoid their Actions, to avoid which The aufver 
there is a good Law made in the 1 3:4 year was, Res ipſas 
of Queen Elizabeth to this effet : Eccleſie proprie 


reſtaurare cog as 
tur &+ in Judicio Epiſcoporum dejiciatur auditus & conviftus , & tanquam 
furti aut latrocinii reus ſus privetur honoree Cauſa 12.9.2.Apoſtolicos, 


That if any Parſon', Vicar, &c. ſhall make Statute againſt 
any conveyance of his goods to defraud his Suc-P amaens 
ceſſer of his remedy , the like Suit xs given in —_,—__ 
the Spiritual Court againſt the Grantee , as the 
Succeſſor ſhould hawe had again#t the Executors 
or Adminiſtrators of the Predeceſſors. 

But this Ac gives no remedy at Common 
Law , becauſe by another A& made at the 
ſame Parliament, all ſuch Grants, to defraud 3-13 Elizc.s. 
any perſon or perſons of their juft altions are 
made void, 

So that the Plaintiff has equal remedy in 
both caſes : Suits for Dilapidations are moſt 
properly and naturally ro be ijued in the 
Spiritual Courts; and if any Prohibition F'N.B.51.f. 
ſhould be granted, the ſame ought to be 
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ſuperſeded by a Conſultation ; but this is 
intended where the Suit is grounded upon 
the Canon Law. 
Aion uponthe But the Succeſſor may upon the Cuſtom 
Caſe at Law of England have a ſpecial Action upon the 
for Dilapid®- Caſe againſt the Dilapidator, his Executors 


oo or Adminiſtrators, whereof there are multi. 
T.8$ H. / * rok. - o 

69.B.R. tudes of Preſidents even in the time of Po- 
T.18 H.7.rot- pery, whereof the Reader has a taſte in the 
69.C.B. Margin. | 


P.12& 13H. py all which it appears, that by the Cu- 
8.r0.126.C.B. ft . . 
M.16 H.8, ror. tom of England , which 1s the Common 
306.C.B. Law ; Omnes & ſinguli Prebeudarii, Reffores, 
M.12 H.8.rot. Vicaris Regns Angliz pro tempore exiſtentes, 
730-C.B. omnes & ſingulas domos & edificia Prebenda- 
th-0 .* a rot rum, Reftoriarum Or Vicariarum ſuarum repa- 
Fhe Cuſtom up- rare Of ſuſtentare, & ea Succeſſoribus ſuis repa- 
on which the rata & ſuſtemata dimittere teneantur, Et ji 
Aion is hujuſmodi Prebendarii, Refores & Vicaris Di- 
grounded. mms & Edificia bujuſmodi Succeſſoribus ſuis ſic, 
ut pramittatur , reparata & ſuſtentata non de- 
miſerunt & deliquerunt ; ſed ea irreparatas & 
dilapidata permiſerunt , Executores ſive Admi- 
niftratores bonorum & catallorum talium Pre- 
bendariorum, Reforum & Vicariorum poſt ec- 
rum mortem de bonis & catallis decedentium 
Succeſſoribus talium Prabendariorum, Rettorum 
& Vicariorum, tantam pecunie ſummam quan- 
'rram pro neceſſaris reparatione &* edificationt 
' bujuſmodi Domorum & Edificiorum expendi aut 
ſolvi ſufficiet, ſatsfacere teneantur. 
And upon this Cuſtom , AQions of the 
Caſe have been frequently brought , both 
F anciently and of later times, and damages 
recovered, 
And 
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Chap.s. Counſelloz, 95 & 

And note , That by a Statute made in 
fourteenth year of Queen Elizabeth, it is 
expreſly enacted, That all the monies and St.14 Eli, 
damages that ſhall be recovered for Dilapi- 
dations, are to be expended and laid out, in, and | 
about the repair of the Houſes, &'c. dilapidated, . 
wherein the Viſitors of thoſe Churches ought to 
take care. 

It will not be altogether improper to 
conclude this Chapter with the Statute of 
35 E, 1. entituled, Ne Redores profternant 35 E. 1: 
arbores in Cemeterio ; whereby it 1s enacted , 
or rather the Common Law declared in 
theſe words : 

We do prohibit the Parſons of the Church, Againſt cutting 
that they do not preſume to fell them (viz. the the Trees m the 
Trees in the Church-yard ) down unadviſedly, ©**7ch-yard. 
but when the Chancel of the Church wants ne- 
ceſſary Reparations : Neither ſhall they be con- 
wverted to any other uſe , unleſs the Body of the 
Church do want repair 5 in which caſe the 
Parſons of their Charity ſhall do well to relieve 
the Pariſhioners with beſtkowing upon them the 


ſame Trees, which we will not command to be 3 


done,but we will commend it when it wx done. 

By this Law it appears, that the Church- 
yard and the Soil thereof is in the Parſon, 
and by conſequence the Trees are in the 
Parſon or Rector , that grow therein. Buc 
becauſe the Trees that grow there are for 
the moſt part planted there for the ſhelter 
and ornament of the Church from Tem- 
peſt and Storms; therefore the Parliament 


| has granted a Prohibition in this caſe againſt 


the Rectors and Parſons of Churches, that 
they ſhould not cut down theſe Trees for 
any 
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any other uſe , but the neceſſary repairs of 
the Church and Chancel , which in truth 
was no more than what the Common Law 
enjoyned: For if the Recor had gone a- 
bout to have cut them down for any other 
uſe, the Patron might have had a Prohihbi- 
tion ; but now I conceive the Recor or 
Impropriator, that cuts down any Trees 
growing in the Church-yard for any other 
cauſe, than for the repair of the Church or 
Chancel, may be indicted and fined upon 
this Statute at the Common Law ; for what- 
foever may be prohibiced before it is done, 
may be puniſhed after it is done. 

It the Biſhops andArchdeacons in their Vi- 
ſitations would take care,theſe Dilapidations 
might eaſily be avoided, which are a great 
diſhonour to the Clergy , and cannot be 
pleaſing to God Almighty or good Men : 
And the Canon enjoyns the Archdeacons 
and other Officials, Ut in Vifitationibus Eccle- 
frarum faciendis diligentem exhibeant conſidera- 
tionemad fabricam Eccleſie & maxime Cancel, 
ff forte indigeant reparatione , & ſi quos inve- 
nerint defettus bujuſmodi, certum ſub pena pre- 
figant terminum- infra quem emendentur wel 


ſuppleantur,&c. 


0 CHAP. 
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CHAP. 1X. 


The ninth Chapter ſhews for what Cauſes 
a Parſon, Vicar, &c. may be deprived 
by any Statute Law; and what matters 
are allowed for good Cauſes of Depri- 
vation at the Common Law. 


Eprivation or ,Depoſition is , whete a Privation 
man by any Statute Law , or by any mn Deapoficions 
Judicial Sentence Eccleſiaſtical , that hath * 
pa Juriſdition, is made incapable to 
old or enjoy his Parſonage , Vicarage , or 
other Spiritual Promotion or Dignity : 
And the Cauſes of ſuch Deprivation or 
Depoſition, ate properly and naturally de. #here deter 
terminable by the Ecclefiaftical Laws of this 9%. 
| Realm. 
! But becauſe generally there are Eſtates 
; of Freehold dependant upon theſe Promo- 
tions and Dignities, and annexed to them 
Z inſeparably , which reſt at che ſole deter- 
# mination of the Common Law ; the Courts 
; of Common Law do ſometimes inſpe& and 
; regulate the Proceedings of the Eccleſiaſti- 
| cal Courts; and where they proceed a- 
gainſt the Rules of Common Law, they fre- 
quently prohibit them. 
I have therefore thought fit to ſhew, 
| what cauſes of Deprivation or Depoſition 
have been allowed and approved of by the 


Judges and ,Courts of = Common Law , 
or 
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or by any of the Statutes of this Realm, 
But there are many more Cauſes of Depri- 
vation by the Canons and Laws Eccle. 
ſiaſtical, which being out of my Profeflion, 
I ſhall not preſume to diſcourſe of. 


Can. Apoſt.42. 1.If a Parſon, Vicar, 8c. be a common 
Mortimer verſ. Drunkard, it is a juſt Cauſe to deprive him 
Parker,1o Jac of his Church preferment. 


Simony cauſe of 2. The Clerk that obtains any prefer- 
Deprivation. ment in the Church by any Simoniacal Con- 
tract or Agreement may be deprived by: his 
Ordinary , &Cc. as it appears at large in 
the fifth Chapter here before upon thar Sub- 


Ject. 


1 El.c.2,Stat, 2, * That if any Parſon, &c, ſhall refulz 

1+C3r-2:04+ *to uſe the Book of Common Prayer, or 

RH >a. © adminiſter the Sacraments in the order 

er, the bes * there preſcribed, or ſhall wilfully and 

Offence. * obſtinately, ſtanding in the ſame, uſe any 
© other Rite or Ceremony, Order, Form or 
« Manner of celebrating che Lord?s Supper, 
* or other open Prayers ,; or ſhall preach, 
* declare or ſpeak any thing in derogation 
*chereof, or depraving the ſame , or any 
« thing therein contained , and having for- 
© merly been convicted for the like offence, 
* ſhall upon his ſecond conviction be de- 
* prived 7pſo faGo. 


St.14Car.2.C.4 4. *If any Parſon, Vicar, &c. ſhall not 


Neglefing to Q __* 1.« : 
read Projere within two Months next after Induction, 


within iws * upon ſome Lord's-day , openly, publickly 
Months after * and folemnly read the Morning and 
| « Evening 


Indutftions 
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Chap.s. Counſelloz. 99 
© Evening Prayers appointed to be read the 
*ſame Day, according to the Book of 
* Common Prayer; and after ſuch reading , 
* ſhall not openly and publickly, -before the 
* Congregation there aſſembled, declare his 
* unfeigned aſſent and conſent to the uſe 
* of all the things therein contained, in fuch 
manner as 1s directed before here in the 
ſeventh Chapter; * and if there be any 
©lawful Impediment, then if he do not do 
© the ſame withia one Month after the Im- 
© pediment removed, ſuch Parſon, Vicar,&c. 
© ſhall bedeprived zp/o fatto. 


5. *If any Parſon, which ſhall have any 3 Elizc.12. 
* Eccleſiaſtical preferment, ſhall adviſedly -” — 
© maintain or affirm diretly any Dodrin __ = 
* contrary or repugnant to the 39 Articles ;9 A4rricles 
© of Religion, and being convented before of Religion. 
* the Biſhop of the Dioceſs or Ordinary , or 5 R-=-tite Trial 
© before the High Commiſflioners , ſhall Miſcreants 
© perfiſt therein , and not revoke his Error ; Infidels,Schif. 
*or after ſuch Revocation ſhall eftſoon at- maticks and 
« firm ſuch untrue Dodtrin, he may be de- Hererrcks dt- 


* prived, privedte3. 


6. If any perſon ſhall obrain a preferment *4 Muteliever 
in the Church, which is a * Miſcreant, T 4» 4theift, 
{ Infidel, Schiſmacick or Heretick , he may 


(of 
be deprived. 38 E.3.2.b. 


Dy.8.p.25 4. 
: E Co.; $8.2." 

7. So if one be made a Parſon, Vicar, &c. Dy.293.p.1,2. 
that is not of free Condition, but a Villain, S/-ve, F:Jain, 
or that is illiterate and nor able to pertorm #74: and 
ts hes "a 1 F he: Criminous 

5 duty , or thar 1s guilty of any heinous ,,,c, ,,.»bc 
Crime , as Murther , Manſlaughter , Per: geprived. 

2, Jury, 
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jury, Forgery, or that is were Laicw, 
and not in Holy Orders, he may be de- 
prived. 


* And ſoisthe $8, * AParſon,Vicar,&c. may be deprived 

54th Canon of for being diſobedient and incorrigible to 

the Apoſtles, their Ordinary, &c. 

expreſs. | 

Allen verſus : | 

Naſh, P. 13 9. And it was reſolved by all the Judges 

Car.1.B.R. of England, 2. Fac. That Non-conformity 

Cro.Jac. 37- was a good Cauſe of Deprivation: and it 

C_ aq, was declared by them all, That in caſe any 

'_ **_ Canons were made by the Clergy for the 

good Government of the Church, and 
approved and confirmed by the King, 
(asthey ought) that the obſtinate diſobey- 
ing of them was a juſt cauſe of Depriva- 


tion. 


11 H4.37. 10. © If any Parſon, Vicar, &c. have one 

Taking a ſe- © Benefice with cure of Souls, and take 

cond Beneficee © 1nother incompatible without a Faculty 
©:nd Diſpenſation, it is a juſt Cauſe of De- 
* privation. 


Dyer 133-p.1. I, In the time of Popery it was Cauſe 
Prieft to marry of Deprivation for a Prieſt ro marry ; but 
—_ cauſe of ot to have two or three Concubines, as 

eprivation, . 
they called chem : But more of this here- 


after. 


— 12, Dilapidating the Church and Build- 
2 H.4.3. ings, deſtroying the Woods, or alienating 
9E.4.34 the Lands belonging to the Church by any 
20 H6:36- Yithop, Abbot, Prior, Parſon, Vicar,&c.have 


29 E.3.16,: 7. ; . A 
.... been held and adjudged juſt Cauſes of 
q-4-Nupce JH : Depri- 
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Deprivation; and it were very fit the Ca- 
nons in this caſe were put-in execution. 


There'may be a Queſtion ſtarted, What Peprivarion 
ſhall be intended by the words , Depriwed iplo facto, 
ipſo fatto ; whether by thoſe words the 
Church ſhall immediately become void by 
the fact done, or not till Convidtion or Sen- 
tence declaratory. The words Ipſo fatto 
are of late time crept into Acts of Parlia- 
ment ; as that for ſtriking with a Weapon 
in a Church-yard, the party ſhall zp/o fa&o 


be excommunicate: And in that caſe it is Dy.275.bp.48. 


made a Quere in Nyer. But in Green's Caſe 9uzre. 
itis reſolved , Thatthe Church in this Caſe Co.s. 29.b. 
ſhall be void without any Sentence declara- Cap.2ui2 in- 
tory, and that Avoidances by Acts of Par- verb. 5oſs fas 
liament need no Sentence declaratory. But *** 
in that Caſe by the Canoniſts, requiritur Sen- 
rentia declaratoria, And note, "That after Rolls 2.2 3+; 
Induction the Spiritual Court cannot de-# 5. 
prive for any Error in his Inſtitution. So if gg, +, ;o5: 
a Clerk commits Homicide, and hath his s.;. 
Clergy, he ſhall nor afterwards be deprived 
for this offence. And a man may be depri- 
ved by reaſon of Degradation. ' 

I muſt confeſs, in this Chapter I may 
ſeem to tranſgreſs upon the Canoniſts and 
Civilians, as well as in ſome other; but I 


havejgone no further upon this Subje&t , 


than what I have met with in our own 
Books : And 1 muſt agree, That the Eccle- 
faſtical Courts muſt have the ſole Jurif- 
diction in all Cauſes of Deprivation, Depo- 
fitions , Reſignations, &c. And yer the 
Judges of the Common Law have power 
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to corre their proceedings , if they ſhall 
proceed againſt the Rules of the Common 
Law, which is the reaſon we meet with 
theſe things in our Books , and it may be 
ſome advantage to the Civilians to know 
how far the Common Law approves of their 
proceedings. 

There are by the Canon Law divers other 
Cauſes of Deprivation; bur it is out of my 
Province, and would be too Jong for this 
Diſcourſe to reckon them all up. And ha- 
ving ſaid what I have to ſay upon this Sub- 
Ject, I ſhall proceed next to ſhew, what 
Leaſes , Parſons, Vicars , and other Eccle- 
fiafticks may make at this day of the 
Glebes, T'ythes, Farms, &c. and within the 
danger of what Statutes they may fall. 


After Induction a man cannot be depri- 
ved for any faulc in his Inſtitution. 


CAP. 
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CHAP. X. 


The tenth Chapter ſhews , What Leaſes 
Parſons, Vicars, and other Ecclefraſtical 
Perſons may make of their Glebe , 
Tythes, Farms, Sc. and what Farms 
they may take, and within the dan- 
ger of what Statutes they may fall. 


Aving undertaken this Work chiefly wha Leaſes 


193 


in favour of the Parſons and Vicars, Clergy-men 
1 deſigned to have medled with no other 14y make. 


Orders of the Church but thoſe only ; but 
having in many other things been enforced 
to intermingle the concerns of other Or. 
ders with choſe of the Parſons and Vicars, 
I ſhall beg the Readers pardon , that in this 
Chapter, where I am to treat of the Leaſes 
which may be made by Parſons and Vicars, 
I likewiſe take in all other Orders of the 
Church with the Colledges; the Learning 
concerning Leaſes being of uſe, and ne- 
ceſſary for all people to know, and which I 
ſhall in this Chapter put into as good a 

Method as the Subject matter will permit. 
And becauſe the Learning of theſe Leaſes 
will depend upon ſeveral Statutes, it will 
not be amiſs firſt to examin what Leaſes or 
Alienations the ſeveral perſons we have to 
do with in this Chapter , might have made 
at Common Law before the Statutes , and 
then to confider where, or in what man- 
H 4.  - nar 
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104 The Parſons Part I 
ner, the ſeveral Statutes have enlarged, a- 
bridged, or reſtrained their power at Com- 
mon Law. 

"At Common And firſt, at the Common Law, no Bi- 

Law. ſhop, Abbot, Prior, Dean, Prebend, or other 

1 Ia. 45.2”. ſingle Corporation , could make any Alie- 
nation or Leaſe to bind their Succeflors, 
without the confirmation of their Chapter, 
Covent, &Cc: 

The enabling The firſt Statute that made any altera- 

= g Rs H8 tion in theſe caſes, was the Statute of 32 H.8. 


which is commonly called the Enabling Sta- 
tute ; whereby it 15 enacted, 

* That all Leaſes then after to be made 
* of any Mannors , Lands, Tenements or 
© Hereditaments, by Writing under Hand 
* and Seal, for Term of years, or for Term 
* of Life, by any Parſon or Parſons of the 
* full Age of Twenty one years, having 
*any Elitate of Inheritance either in Fee- 
* ſimple or Fee-tail , in cheir own rights , 
© or In the right of their Churches,&c: ſhall 
* be good and effeftual inthe Laws againft 
* the Leflors , their Wives, Heirs and Suc- 
© ceſlors. 2 ; 

© Provided that that A& ſhall not extend 
*to any Leaſe of any Mannors, &c. whete 
* any old Leaſe ſhould be in being , unlefs 
© the ſame expire, be ſurrendred or ended 
* within one year after the making of ſuch 
© new Leafe, nor ſhall extend to any Grant 
*to be made of any Reverſion of any 
© Mannors, &c. nor to any Leaſe of any 
5 Mannors, 8c. which have not moſt com- 
; monly been letten to Farm , or 'occupied 
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Chap. 10. Counſelloz, 
* by the Farmers thereof, by the ſpace of 
© Twenty years next before ſuch Leaſe 


* thereof made, nor to any Leaſe to be 


© made without impeachment of Waſte, or 
©to any Leaſe to be made above the 
© number of three Lives, or Twenty one 
* years at the moſt, from the day of the 
* making thereof; and that upon the ma- 
* king of every ſuch Leaſe there be reſerved 


* yearly, during the faid Leaſe, due and 


* payableto the ſaid Leffors, their Heirs and 
* Succeſſors, to whom the Reverſion ſhall 
© appertain, &c. fo much yearly Farm or 
©Rent, or more, as hath moſt accuſto- 
© mably been yielded and paid for the 
« ſaid Mannors, &c. fo to be letten with- 
*in Twenty years next before the Leaſe 
© thereof made,8&c. 

* Provided this Ac ſhould not extend to 
6 give any liberty or power to any Parſon, 
«Vicar, &c. to make any Leaſe or Grant of 
*any of their Meſſuages, Lands,Tythes, 8c. 
* or in any other manner than they ſhould 
* or might have done before of the making 
$ the' ſaid AR. 


So now, where before the making of this 
A&, no Archbiſhop, Biſhop, Archdeacon, 
Dean or Prebend , could have made any 
Leaſe to have bound his Succefſors without 
the confirmation and conſent of their Chap- 


Io5 


ters, &c. as aforeſaid: Now by this A mhat qualities 
they are enabled to make Leaſes for three ſuch Leaſes 


Lives, or One and twenty years , withour *% 


any confirmation at all with theſe Qualifi- 
cations: 
Rh f 1.5uch 


have, 
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Muſt be in Wris 1, Such Leaſe muſt be made by Writing 
ting indexed. Tndented , and not by Parol or Deed 
Poll. | 


Muſt begin from 2+ Tt muſt be made to begin from the 
the making,or, making , or day of the making of ſuch 
day of making. T.eaf\e. ; 


Old Leaſe muſt 3. If there be any old Leaſe in being at 
expire within the time of the making of ſuch Leaſe, it 
4 year.  muſtexpire, be ſurrendred or ended within 
Co.5.2.b. a year after the making of ſuch new Leaſe; 
- and ſuch ſurrender muſt be abſolute , and 

not upon Condition, 


mt ite. + There muſt not be a double Leaſe in 
double Leaſe, D&INg at one and the fame rime, the one for 
years, and the other for Lives. | 


Of what things 5. Such Leaſe muſt be of Lands manu- 


Juch Leaſe may rable or corporeal , which are neceſſary to 


be, be letten, and out of which a Rent may be 
Co, 5.3-2. : 

More 738, Telſerved, and not of things that lye meerly 
Talentine verf. in Grant; as Fairs, Markets, Tythes, Tolls, 


Denton. Franchiſes, Advowlons,&c. 


H. 2 Jac.B.R. 
of Lands 6, Such Leaſe muſt be of Lands, « &c. 
vſually lten, Which have moſt commonly been letren to 


Farm; or occupied by the Farmers thereof 
for the more = of Twenty years before 
- the making of ſuch Leaſe : So if they have 


been ſo Let for Eleven years within Twenty 
years next before the making of the new 
Leaſe, it ſuffices: And a letting to Farm by 
Copy of Court-Roll, is a ſufficient letting to 

Farm 
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Farm within this Statute, to enable the Co. 6.3 z.b'- 
making of ſuch new Leaſe. 


7. There muſt be reſerved upon every The accuſtomed 

| ſuch Leaſe, and payable during the conti- Rent 774] be 
nuance thereof to the Leſſor, his Succeſſors, 7% 
&c. ſo much Farm or Rent as hath moſt 
accuſtomably been yielded and paid for 
the Land ſo demiſed within Twenty years 
next before ſuch Leaſe made: So that it 
ſuficeth , if the yearly Rent or Farm be 
reſerved, though Heriots and other caſual 
{ Services be omitted ; ſo if a greater Rent Co.6.37. b-. 
| than formerly be reſerved, it ſuficeth. But 
| if the Leſſor reſerve a leſs Rent than the 1Þid.Co.5.6:a. 
| ancient, during his Life, and after the full 
{ Rent, yet it is naught, becauſe it muſt be 
| reſerved during the whole Term: So if | 
{ Lands uſually letten be demiſed with any Co.5-5-b.” 
other Lands,&c. though a Rent be reſer- Vi* Co.8-70- 
ved that exceeds the value of thoſe Lands ;;1,; riſerua- 
{ and the old Rent 5 yet ſuch Leaſe is. not :j0ns are good. 
| good againſt the Succeſſor within this Law. Co.5.37.b- 
{ But if the Rent were formerly reſerved to 
{ be paidat four ſeveral days, and by the new 
{ Leaſe be reſerved to be paid all at one, fo 
{ the whole Rent be reſerved yearly,it is well 
enough. 

If a Biſhop, &c. have two diſtin Man- Trin.26 Car.z; 
| nors, that have anciently been demiſed toge- CB. Thred- 
| ther, and one entire Rent reſerved for both _ ver 
Mannors; and theſe being out of Leaſe, the 
Biſhop, &c. may demiſe them ſeverally , re- 
ſerving ſeveral Rents amounting to the 
whole ratably : And theſe have been Ad- 
judged lately in the Common Pleas to be good, 
an 
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H.27 Car.z.in and affirmed in Error in the Kings Bench ; 
B.R. This Caſe 2nd by the ſame reaſon , it a Termor for 
5 put inthe 1ife ſhould Leaſe part for years, and then 
mp ſurrender and accept a new Leaſe , ren- 
perfeAly re- - dring the ancient Rent, it would be a good 
ported, Ideo Leaſe, tamen quere : For of that part leaſed 
OY by the Termor, there would be two Leaſes 

on foot together 3 but if the new Leaſe 

were only of the Lands not demiſed by the 


Termor, then it ſeems good. 


Such Leaſe 8. Laſtly, Such Leaſe muſt not be without 
muft notbe impeachment of Waſte ; and therefore a 
without im- Teaſe to one for life, remainder to another 
———— of for life, remainder to a third for life, is not 
good againſt the Succeſſor , though but for 
three Lives, becauſe the Remainders make 
the preſent Tenants diſpuniſhable for Waſte 
_ the = w—_ __ . 
Pay ut Parſons and Vicars being excepte 
_ _— in this enabling Law, are left as they were 
at the Common Law; ſo that they could 
make no Leaſe to bind the Succeſſor with- 
out the confirmation of the Biſhop and 
Patron,till the Statute of x 3 Eliz. which we 
ſhall ſpeak of hereafter. | 
Co.8.70b. And a Leaſe for gg years, if three Lives 
Lives live ſo long, is not good within this 
Statute. : 


But this A&t, as appears by what hath 
been ſaid , conferred a new Power upon 
ſingle Corporations ; but did not in any 
thing reſtrain their ancient Power in ma- 
king long Leaſes and Alienations of their 
very Scites, Demeſnes, &c. with Confirma- 


tions 


Chap.o. Counſelloz, 

tions, as aforeſaid , which was a great pre- 
judice tothe Church in general, a means of 
' Dilapidations, and a great hindrance of 
Hoſpitaliry : And therefore, 


In the firſt year of Queen Elizabeth it 1 Eliz.c.19. 
was enacted, © That all Gifts, Grants, Feoff- _— 107. 
* ments, Fines and other Convyeyances and Fee ah 


© Eftates from the firſt day of that preſent 
© Parliament, to be had, made, done or 
@ ſuffered by any Archbiſhop or Biſhop of 
* any Honours, Caſtles , Mannors , Lands, 
©Tenements, or other Hereditaments, being 
© part of the Poſlefſions of his Archbiſhop- 
© rick or Biſhoprick, or united, appertain- 
*ing or belonging to any the ſame Arch- 
© biſhopricks or Biſhopricks, to any perſon 
© or perſons , Bodies Politick or Incorporate 
© (other than the Queens Majeſty, her Heirs 
*and Succellors) whereby any Eſtate or 
«Eſtates ſhould or mighe paſs from the ſaid 
* Archbiſhops or Biſhops, or any of them, 
* other than for the Term of Twenty one 
* years, or three Lives, from any ſuch time 
© 25 any ſich Leaſe, Grant or Affurance 
| *© ſhall begin, and whereupon the old ac- 
” *cuſtomed yearly Rent or more ſhall be 
| © reſerved and payable yearly during the 
} *ſaid Term of Twenty one years, or three 
! © Lives, ſhall be utterly void and of none 
» *eftet, to all intents, © conftructions and 
} © purpoſes; any Law, Cuſtom or Uſage to 
 *the contrary thereof in any wiſe notwith- 
* ſtanding. 


Note the Exception,which gives,or rather 1 Jacc. 3. 


reſerves the power to grant,8&c.to the Queen, 
&Cc.was made void by a Statute made 1 Fac. 
And 
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Leaſes in other And note alſo, that though this Statute 
Forms not voitl, os, That all Leaſes made in any other 


dable. - 
but aveidzb'e. form ſhall be void and of none effedt to all 


Sale ver. 'E- intents and purpoſes ; yet it has been Ad- 
veſque Lich. & judged , that it is only to be intended as 
alios.P. 31 El. a0ainfſt the Succeſſors, and that Leaſes made 
ig —_— in other forms ſhall be good notwithſtand:- 
1lnt.4ga. Ing againſt the party himſelf that makes 
Cro.Jac. 95. them, and may be affirmed by the Succeſſor 
by the Receipt of the Rent reſerved there- 
upon. 
1 Eliz. & pri- And note, this is a private Ad of Parlia- 
dong : - 2 * ment, that muſt in all caſes be pleaded, and 
Co5.2b... Cannot be given in Evidence. 
Cro.El.8 7 4. And notealfo, that though this Statute do 
More 253. not reſtrain demiſing of any Lands not 
formerly demiſed ; yer it does it by impli- 
cation: For the accuſtomable Rent muſt be 
reſerved , and unleſs accuftomably ler, there 
cannot be an accuſtomable Rent-; and 
Leaſes within this Statute muſt have all the 
Reftricions in that of 32 H. 8. before men- 
tioned. 
of what things And it muſt be of things manurable, as 
ſach Leaſes hath been ſaid, out of which' a Rent may 
may be m3. b> reſerved: But ſome are of Opinion, that 
— Tythes or things not manurable may be 
demiſed for Twenty one years, becauſe an 
Action of Debt will lye upon the Con- 
tract: And ſo it was Adjudged, as a Serjeant 
— at Law informed me ,: in the caſe of the 
A 7 Precentor of Pau!s abour 19 Fac. and that 
Serjeant le Roy. the Suceeſlor ſhall have an AQion of Debt 
upon this Contra, and is good within the 


See the Caſs, Statute of 32 H.8.cap.28. And I have ſeen 


Palmer 104. a Report of a Cale in the 20 Fac. in the 
; Common 
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Chap. 10. Counſelloz. 
Commou Pleas, that it was ſo Adjudged; and 
ſee Leys Rep. 76*.* That Telverton, Williams 
and Tanfield were-of the ſame Opinion, that 
it was good for years. 


Upon this Statute, and the former , it has 11nft.45.8.*, 
been held, That Archbiſhops and Biſhops Concurrent 
may. with confirmation of the Dean and hogan 
Chapter make concurrent Leaſes , that is, 
notwichftanding there be a Leale in being 
for Twenty one years, they may make a 
new Leaſe of the ſame Lands to another More 66. 
for Twenty one years from the making 
thereof ; and this being confirmed as afore- 
ſaid , ſhall bind the Succeſlor , the other 
things being obſerved in it : Bur Sir Edward ' Int-45-2. 
Coke excepts the concurrent Leaſes,as to thoſe 
other things. 

And Sir Edward Coke is of Opinion, That x Inft.45.% *; 
like concurrent Leaſes may be made by 
Deans, Prebends, &c. with Confirmation : 

But fome Learned men are not fatisfied 
concerning concurrent Leaſes, becauſe by 

theſe concurrent Leaſes the Succeſlor loſes 

his remedy for his Rent by diſtreſs during 

the former Term , and the Tenant may be 

inſolvent as to an Action of Debt : But a Morezs3. 
concurrent Leaſe for Lives is not good , &*Eliz.14r, 
becauſe upon ſuch Leaſe the Leſſor would 

have no remedy for his Rent. - 


The next Reſtritive Law is tat of 13 Eliz. ca 10: 
13 Eliz. whereby it is enacted, © That 77: Refriftive 
* from thenceforth all Leaſes, Gifts, Grants, ——— 
*Feoffments, Conveyances or Eſtates to be p,,j.,9; o&:. 
* made, had, done or ſuffered by the 
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© Maſters and Fellows of any Colledge , 
© Dean and Chapter of any Cathedral or 
© Collegiate Church, Maſter or Guardian 
© of any Hoſpital , Parſon, Vicar, or any 


_ *other having a Spiritual or Eccleſiaſtical 


Co.s oJ 4Þ.'s 


Parſons and Vi- 


cars reſtrained 


by this Law. 


* Living, or any Houſes, Lands, Tythes, 
* Tenements or other Hereditaments, beirig 
* any part of tlie Poſſeflions of any ſiich 
*Colledge,8c. or any wile appertaining or 
* belonging to the ſame, or any of them, 
*to any perſon or perſons,Bodies,&c. (ocher 
© than for the Term of Twenty one years, 
or three Lives, from the time as any ſuch 
© Leaſe or Grant ſhall be made or granted, 
* whereupon the accuſtomed yearly Rent 
© or more ſhall be reſerved and payable 
* during the ſaid Term) ſhall be utterly 


Cyoid, 8c. 


The penning of this A&, and that of 
1 Eliz, before-mentioned , being in effe&t 
the ſame in ſubſtance, the conſtruction is 
the ſame in effet; bur in this Ak there 
was no ſaving of Grants to the King , and 
therefore this At being for the publick 
Good, had reſtrained other Grants to him 
not warranted by this Statute,though 1 Fac. 
cap. 3. had never been made. 

And here note, That as the Parſons and 
Vicars had not their Power any wiſe er- 
larged by the Statute of 32 H.8. ſo they 
had no reſtri&tion upon them till this A& ; 
but from henceforth they are reſtraine 
from making any Leaſe or Grants , other 
than for Twenty one years or three Lives, 
with the Qualifications; above-mentioned 

in 


Chap.10. Counſelloz. 1213 
in the Statutes , and ſuch Leaſes muſt be 
confirmed by the Patron and Ordinary , be- 
cauſe excepted in the enabling Statute of 
32 H. 8. before. —_ 
And whereas after the making of this Sta- 
tute, Heads of Colledges,Deans, Prebends,&c. 
might have made concurrent Leaſes, as well 
as Biſhops might: There is a Proviſo in the 
Statute of 18 El;z. 


«That all Leaſes then after to be made by 18 Eliz. c. 117 


* any the aforeſFid Eccleſiaſtical , Spiritual _ O— 
or Collegiate Perſons , or others of any og _ 
*of their Eccleſiaſtical, &c. Lands , &C. 4;fore _ fore 
* whereof any former Leaſe for years is in mer endt. * 
© being , and not expired, ſurrendred or 

Cended within three years next after the 

making of any ſuch new Leaſe, ſhould be 

* utterly void, fruſtrate, and of none effect, 

*any Law,G&c. 


By this Proviſo, it ſhould ſeem, the Parlia- 
ment was of Opinion , that 'concurrent 
Leaſes might be made; but has by chis Pro- 
viſo ſo reſtrained them , that they cannot be 
made but within three years before the De- 
termination of the former. h 

Bur Biſhops are conceived not to be com- Biſhop no# i# 
prehended within this Proviſo; for though thu A4#. 
the words are general enough, yet the par- 
ticulars mentioned before the general words 
being of an inferiour rank, the general 
words cannot draw in the more wor- 


thy. 
LI And 


© CO 
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Which Bonds Aud jthere is a Proviſion in this A of 

and Coven'Wis 18 EL. * That all Bonds and Covenants then 

ſhall ve V8. « after made for the making or renewing 
© any Leaſe contrary to the intent of that 
© Statute, or of the Statute of 13 Elix. c. 10, 
* ſhould be utterly void, 


13 Eliz, c2o. In the 13th year of Queen Elizabeth, 
Leeſes of Par- there is an Act of Parliament made, where. 
_ _ by it is enacted, © That no Leaſe made 
Xa * after the 15th day of May following , of 
© any Benefice or Eccleſiaſtical Promotion 
©with Cure of any part thereof , and not 
* being impropriated , ſhould _ any 
© longer, than while the Leflor ſhould be 
* ordinarily reſident and ſerving the Cure 
© of ſuch Benefice without abſence above 
a © Fourſcore days in any one year ; but that 
within the (7 © every ſuch Leaſe | ſo ſoon as it , or any part 
are repealed by © thereof, ſhould come to any poſſeſſion above for- 
14 Eliz.c.1t. * bidden, or] immediately upon ſuch abſence 
© ſhall ceaſe and be void, and the Incum- 
© bent ſo offending ſhall, 8c. loſe one years 
* profit of his ſaid Benefice, to be diſtri- 
* buted by the Ordinary to the Poor of the 
* Pariſh. 
Charging Par. And by the ſame Statute it 1s further 
Sonages,veid. enacted, © That all charging of ſuch Bene. 
* fices with Cure then after with any pen- 
ſion, or with any profic out of the ſame to 
© be yielded or taken , other than Rents re- 
- * ferred upon Leaſes, ſhould be void. 
Where a Parſmy *But where any Parſon ſhould be qua- 
22ay demiſe and © lifted to have two Livings, he may demiſe 
be Nonreſident, © the one of them, where he is not ordina- 


* rily reſident, to his Curate only, that ſhall 
hers 


Chap. ro. Counſelloz, IIs 
© there ſerve the Cure. And ſuch Leaſe ſhall 
* endure no longer than during ſuch Curates 
* reſidence without abſence above Forty days 


5 1n any one year. 


And by 14 Elz, it is enacted, * That all 14 El.cap-11, 
© Leaſes, Bonds, Promiſes and Covenants of —_— 
* and concerning Benefices and Eccleſiaſtical 777, ©*9% 
© Livings with Cure to be made by any : 
© Curate , ſhall be of no other or better 
* force, validity or continuance, than it the 
* ſame had been made by the beneficed per- 
© fon himſelf, that ſhall demiſe the ſame to 
ſuch Curate. 

And by the ſame Statute it is enacted, Houſes, Incorpe- 
© That the reſtrictive Statute of 13 Eliz, 7410.0. 
*.10. before, ſhall not extend to any Grant, _" + _ 

* Aſſurance, or Leaſe of any Houſes be- * * 
© longing to any the perſons, 8c. in the ſaid 
*Stat.of 13 EI.) norto any Grounds to any 

* ſuch Houſes appertaining, &c. in any City, 

* Borough, Town Corporate, or Market 
Town, or the Suburbs of any of them ; 

© but that all ſuch Houſes and Grounds may 

* be granted, demiſed and aſſured , as they 

* might have been before the making of the 

* {aid A, fo always as ſuch Houſe be not 

*the Capital , or Dwelling-houſe ufed for 

* the Habitation of the Parſons, &c. nor have 

* above ten Acres to the ſame. | 

* Provided, That no Leaſe be made by Ne ?o laſe is 
© virtue of this At in reverſion, nor with- Rve7/00- 

* out reſerving the accuſtomed yearly Rent | 
* at leaſt, nor for a longer Term than Forty 
* years at moſt, charging the Leſſee with 
© repairs, and no alienation in Fee, unleſs 
I 2 Lands 
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Lands of as good yearly value be ſerled,&c. 
in lieu thereof. 


Bonds, Con- There is likewiſe another Proviſo in this 


tratts, Cove- A&, © That all Bonds, Contrafts, Promiſes 
OD A * and Covenants to be made for the fuffer- 
wt © ing of permitting any perſon to enjoy any 
© Benefice or Ecclefiaſtical Promotion with 
© Cure, or to take the profits or fruits there- 
© of, other than ſuch Bonds and Covenants 
© as ſhall be made for aſſurance of any 
© Leaſe heretofore made , ſhall be of no 
© other force than Leaſes made by the ſame 


|; © perſon. 


is Elzci1 And by another Statute made in the 
18th year of the ſame Queen Elizabeth it 
is enacted, © That afrer Complaint made to 
©che Ordinary , and Sentence given upon 
* any Offence committed by the Incumbent 
* againſt the Statute of 13 Eliz.c.20. where- 
* by he ſhall or ought to loſe a years profit 
* of his Benefice,8&c.That then the Ordinary 
© within two Months after ſuch ſentence 
* and requeſt made by the Churchwardens 
© of the Pariſh, where, &c. orone of them 
* ſhall grant the Sequeſtration of ſuch pro- 
© firs to ſuch Inhabicant or Inhabicants with- 
© in the ſame Pariſh,&c. as to him ſhall ſeem 
| « meet, &c. 
Every Pariſhi- * And that upon default of the Ordinary, 
onet may take © jt ſhall be lawtul for every Pariſhioner,&c, 
aavantoge. «© to retain, &c. his Tythes, and for the 
* Churchwardens to enter upon the Glebe- 
* land Rents and Duties of every fuch Be- 
© nefice to be employed to the uſe of the 
n * Poor, &c. until ſuch time as ——— 
þ : " Ita 


Chap. 0. Counſeloz, 117 


* ſhall be Committed, by the Ordinary ; 
x and then the Churchwardens and Pariſhi- 
. oners to account to ſuch to whom the 
, Sequeſtrarion ſhall be committed , who is 

to employ the whole Profits according to 
*the At, upon pain to forfeit the double 
© yalue of the profits withholden, to be reco- 
*yered in the Eccleſiaſtical Court by the 
* Poor of the Pariſh, 


Having thus for the Readers ſatisfa&tion 
given him an Abſtra& of all che Stacures 
concerning the Izeaſes of Eccleſiaſticks of 
all kinds, I ſhall briefly ſum them all up, 
and proceed to take a view-of ſuch other 
Statutesas the Parſons, Vicars,&c. are in any 
manner in danger of. ; 
Upon the whole matter ic appears , that 4 Leaſes 
Archbiſhops and Biſhops may make Leaſes _—_ m_ 
tor Twenty one years, or for one, two or Frehbiſdops 
three Lives, with the qualifications before- | 
mentioned without any Confirmations at 
all: And they may make concurrent Leaſes 
| for Twenty one years, upon Leaſes tor 
Twenty one years from the making , 
| with confirmation of the Dean and Chap- 
| ter, with ſuch Qualification as is aforeſaid, 
| though there be above three years in being 
of the old Leaſe at the time of the making 
the new ; and where the Biſhop has two 
Chapters, there the concurrent Leaſe muſt 
be confirmed by both Chapters ; unleſs ic 
be as it was in che Biſhop of I#aterford”: 
Caſe, which was thus : 


I 3 The 
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The Biſhop of Waterford had long ago 
the Biſhoprick of Liſmore, and the Chapter 
united to that of Faterford : And in all 

Co.12.71.2," Grants made of the Lands belonging to 
b.. Liſmore that Chapter only confirmed , and 
all Grants made of the Lands anciently be- 
longing to the Biſhoprick of Waterford , the 
Chapter of Waterford only confirmed-: And 
becauſe the Union was not extant, all the 
Judges held the confirmation of the one in 
manner aforeſaid was good ; for it ſhall 
be intended, that it was ſo provided for 
upon the conſolidation : But otherwiſe all 
Dyer 282.p.26. the Judges held, That both Chapters ought 
to have confirmed. | 
Ibid, But if a Biſhop had two Chapters, and 
one of them ſurrenders , is ſuſpended or 
diſſolved, the confirmation of the other 
ſuffices. 
M,14&15E), There is a Caſe in Mr. Juſtice Harpur®s 
Reports , where the Caſe is put, That a 
Biſhop made a Leaſe dated 2 die Maij, con- 
firmed the third day, and ſealed the fourth 
day of May, and held a good Leaſe and 
well confirmed. 
Harpur's Rep. But a confirmation by the Dean and 
ibid. Chapter after the death of the Biſhop,comes 
too late, by Carlyne , Suthcoate and Windham 
againſt Wray. 

Bur if a Biſhop make ſeveral concurrent 

T6 El.Mo. 66. Leaſes, and the latter is firſt confirmed, and 
after the firſt is confirmed ; in this caſe the 
firſt Leaſe ſhall be preferred, becauſe nothing 
paſſes by the confirmation in point of Inter- 
eſt, but a meer conſent, x 


Chap.10. Counlelloz. I19 
If a Biſhop make a Grant to the King, T-8 Jac. Scac. 
which is confirmed by the Dean and Chap- —— Di- 
ter before the Grant 1s inrolled; this is well $0. _ 
enough. | > 
But Note, That a Biſhop cannot make a Cro.El.141. 
cancurrent Leaſe tor life, though upon More 253. 
a precedent Leaſe for years ; nor a 
concurrent Leaſe for years,where there 
is a Leaſe for life in being. 


Deans, Prebendaries, Heads of Colledges, -*2/e5 y Deans 
Maſters of Hoſpitals , and other Eccleſi- cy 
aftical Perſons mentioned in the Statute of 
I2 Eliz.c.10, may make Leaſes for 21 years, 
or any leſſer number of years , or for one, 
two or three Lives in poſleflion , according 
to the Qualifications above-mentioned ; and 
they may make concurrent Leaſes as Bi- 
ſhops may with Confirmations 3 but they | 
mult be within three years of the determi- !®Elize.ro. 
nation of the former Term by expiration, 
ſurrender,or otherwiſe: Sothat in this point 
the Biſhop has the advantage. | 

And though the Enabling Statute of 
32 H. 8. gives power to make Leaſes, to 
hold from the making or day of the ma- 
king ; yet the Reſtritive Statute of I 2 Eliz. 13 Elizc.1o. 
makes them void, if they be not made to 
hold from the making ,- and not from 
the day of the making ; quod nota: Bur the 
Leaſes of Biſhops and Archbiſhops are not 
within that A& ; but the Act of primo of 
the Queen is, That all Leaſes ſhould be void, 
other chan for 21 years or three Lives from 
the time of the commencement. Note the 
ditferent Pennings. 

I 4 And 
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Concurrent 


who « to con- 


firm Leaſes. ; 


x Rolls 48T. 
P.q-r. 

Dy. 22 I,Pel 8s, 
357. p42 
Plow.528. 
Dyer 61.p.30. 
Co.5.31.2.. 
Who are to 


ponfirm Leaſes, 
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And foraſmuch as all concurrent Leaſes 
Leaſes, 8 of any Biſhop, Dean , Prebend and Arch. 


deacon are to be confirmed, it is convenient 


to let the Reader know who is to confirm 
the ſame ; therefore for the Readers ſatil- 
faction, he is to know that the Leaſes of 
Biſhops and Archbiſhops are to be confirmed 
by the Dean and Chapter, or Deans and 
Chapters, if there be ſeveral Chapters. 

Grants made by a Prebend , are to be 
confirmed by the Biſhop, Dean and Chap- 
ter. 

The Grants made by Deans, are to be 
confirmed by the Biſhopand Chapter. 
— The Grants made by the Archdeacon, by 
the Biſhop, Dean and Chapter. | 

The Grants of Parſons and Vicars , with 
their Patrons and Ordinaries. : 
' And Grants by the Incumbent of a Do- 
native, by the Patron alone. 


But if a Parſon make a Leaſe, which is 

confirmed by che Biſhop only, who is Pa- 
tron, withour the Dean and Chapter, which 
ought to have joyned , it ſhall bind the Suc- 
celior during the Lives of the Biſhop and 
Incumbent , although the Biſhop be tran- 
ſlated.  * 
But Grants by Parſons, Vicars, Prebends, 
8c, before Induction or Inſtallation , &c. 
although confirmed, are not binding tothe 
Succeſlor. * * ee: | 

But- if the King be Patron of a Prebend, 
then the King and Dean and Chapter , and 


not the Biſhop, -ought to confirm the Grant. 


A 


y_-—_ 


Chap. 10. Counfſelloz, I2x 
A Leafe made by a Prebendary, Parſon, Ob.s.81.a.. 
Vicar,&c. may be confirmed for part of the Pyer 72.4.b. 
Term, if it be for years, that is, confirm the Cro.El. 472+ 

Land to the Leſſee for ſo many years of the 
Term ; but if the Term be confirmed for 
art of the Term , it were abſurd and re- 
pugnant, and ſhould be good for the whole 
Term: And as ſuch Leaſe may be confirmed 
for parc of the Term, ſoit may be for part 
of the Land. = 

If a Parſon, &c. make a Grant, which is ! Rolls 476. 
confirmed by the Patron and Ordinary, and © '* 
after be deprived ; yet the Grant is good. 

A Husband ſeized in the right of his pia.499.n.1:; 
Wife of an Advowſon, the Parſon makes a | 
Leaſe warranted by the Statutes before- 
mentioned, and the Biſhop and Husband 
confirm it ; this ſhall not bind the right of 
the Wife but during the Husbands life, but 
that the Succeſſor after his death will avoid 
it, that comes in by the Preſentation of the 
Wife. 

So if 'Tenant in tail,being Patron,confirm 1þ.,4806.n. 2,3; 
the Grant of the Parſon with the Biſhop, 
this - wa not bind the Incumbent of the Iſſue 
in tail. | 

If an Uſurper preſent , and confirm the 16;a.n, 4: 
Leaſe of his Incumbent with the Biſhop, and 
after is removed by Quare Impedit, &c. this 
ſhall not bind the Clerk of the true Patron. 

If the true Patron grant the next Avoid- &,,car.;32; 
ance, and then confirm the Grant of the 
Parſon, who after dies; the Incumbent pre- ; raj, 480. 
ſented by him that had the next Avoidance n.s. 
ſhall avoid the Leaſe,and his very entry upon 
the Leſſee avoids the Leaſe for ever. , 
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12.2 The Parſons Part I: 
CxgEl.430'% Tf the Parſon makes a Leaſe 'to the Pa- 
| tron, which is confirmed by the Biſhop ; 
Co.5.1544.” this is not good; butif the Patron grants it 

over, it amounts to a Confirmation. 
a If a Prebend, Parſon or Vicar make a 

Y:451-P-F Leaſe, and the Biſhop being Patron , con- 

firms it without the Dean and Chapter ; 
yet this ſhall bind the Biſhop and all the 
—_— Parſons, &c. which he ſhall Col- 
ate. -» 
If a Parſon had made a Leaſe for above 


Cre,Kl.18, 
2I years before the Statutes of 13 and 14. 
Eliz. which had been confirmed after 3 this 
had been good, and not within the reſtri- 
ion of thoſe Laws. 

1 Leon.2zz, _ If a Parſon leaſes where there are two 


Quzie. —_ » both ought to confirm, as ſhould 
eem, 

Cro.Car. 38. If the Patron and a ſucceeding Biſhop 
confirm the Leaſe of the Parſon, it is good 
enough. 

Py.106.p.21, A Prebend made a Leaſe, reciting that 

Quzre. it was with the conſent of the Biſhop, who 
ſigned and ſealed the Leaſe to the Leſſee, 
but was no party to the Deed , quere it 
good. | 


And having ſaid thus much of Confirma- 
tions, let us ſee, what Leaſes a Parſon or 
Vicar may make at this day, conſidering all 
the before-mentioned Statutes. 
Zeaſes by Par» And firſt, it is to be obſerved , That at 
fon and Vicars. and by the Common Law a Parſon or Vicar 
might have granted or charged his Glebe 
in .Fee-ſimple, with the confirmation of the 
Patron and Biſhop ; but being excepted mn 
| © 
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of the Enabling Statute of 32 H. 8. hezz H.8.c.28: 


could never make any Leaſe or Grant to 
bind their Succeſlors, without ſich Confir- 
mation; then by the Statute of 13 Eliz. 
Parſons and Vicars are reſtrained : So that 
they cannot grant but for 11 years, or three 
Lives from the making of ſuch Leaſe , and 
not from the day of the making, as is be- 
fore obſerved ; and theſe Leaſes and Grants 
muſt be with the confirmation of the Pa- 
tron and Ordinary, with all the qualifica- 
tions expreſied in the beginning of this 
Chapter. 

And it ſhould ſeem, they may make con- 
current Leaſes, as Deans, Prebends, &c. may 
do within three years of the end of the for- 
mer Leaſes. 


| It has been a Queſtion, Whether a Parſon 
or Vicar at this day can make any Leaſe at 
all to bind his Succeſſor ? 


13 Eliz.c Jo. * 


For by the Statute of 13 Eliz. cap. 20. it 13 El.capzo. 


is enacted, That Leaſes of Parſons, Vicars,@*c. 
that have Cure of Souls , ſhall endure no longer 
than they ſhall be ordinarily reſident and ſerve 
the Cure; and that if ſuch Parſon, & c. ſhall be 
abſent from their Cure abowe Eighty days in one 
ne » that then ſuch Leaſe ſhall ceaſe and be 
void. 

Now when a Parſon dies, and $o days 
incur, and this being a Law for the advance- 
ment of Religion and Hoſpitality, to avoid 


Dilapidations , it ſhall have an equitable. 


conſtruction for the preferring theſe ends : 
Therefore ſome have held, That the death 
of the Parſon, Vicar,&c. after 80 days have 
| incurred 
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Parſon Leaſes, 
which #5 con- 
firmed, ani 
aies. 


Cro.El.12 3. 


Morte 270. 


Bayley verſus 
Munnes. 
T.24 Car.2. 
B.R. Quzre, 
Dy.372.p-Ir. 


TVhen Parſons 
Leaſes ſhall be 
©V0id by Non. 
Fefrdence, 


The Parſons Part I. 


incurred from their deaths , ſhall make all 
their Leaſes and Grants void, though never 
ſo ſufficiently confirmed ; and rely very 
much upon the Preamble of the Statute, 
which begins, That the Livings appointed for 
Eccleſiaftical Miniſters, may not by corrupt and 
indire& dealings be transferred to other uſes ; 
Be it enatted , &c. But by theſe Leaſes it 
is apparent the profits are converted to 
other uſes,8&c. 

But others have held the contrary Opi- 
nion, becauſe ſuch abſence is not voluntary, 
but by the At of God, and regularly 
theſe cannot be ſaid abſent that are not iz 


eſſe. 

And though Crook report Mort and Hale?s 
Caſe adjudged in point , that their Leaſes 
are void by death; yet More reporting the 
ſame Caſe, ſays, As to the matter in Law the 
Fudges were divided two againſt two, and that 
the Fudgment was given upon @ miſrecital of 


the Statute, 
And this Point, as I am informed, came 


lately in queſtion in the Kings-Bench, and 
was adjudged,that death doth not avoid ſuch 


Leaſes. Ideo quare inde. 


There is a Quere in Dyer, Whether ſuch 
Leaſes ſhall be void upon 80 Days abſence 
ab initio , or but from the time of abſence 
by $o days; but it ſeems to me with ſome 
clearneſs, that it ſhall only be void from 
80 days abſence, and not ab ivith. 

For firſt, the words of the Statute are, 
That ſuch Leaſe ſhall endure no longer than the 


Leſſor fhall be ordinarily reſident, &c. So _ 
bs tl 
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till then it is to endure; and the Statute 

cloſes, That upon ſuch abſence the Term Dy.1 7 7.p.31; 
ſhall ceaſe, which it could not do, it it had | 
not a being before ; for a thing cannot ceaſe Quazre. 

to be, that has not been. 


But another Quzre may be ſtarted in this Whether woid 
Caſe upon the Reafon in Lincoln Colledge againſt = ; 
Caſe, Whether ſuch Leaſe ſhall be void ; jos HS 


C +» C0.3.59bf 
againſt the preſent Incumbent that made it, agg 
or only againſt his Succeſlors. And there has 


But it ſeems to me with ſome clearneſs, been ſome late 
that the intent of the makers of this At 921, - : 
was , to make ſuch Leaſe void againſt the a 
Leſſor himſelf upon ſuch abſence: For, as Reſolution Fi 
before is ſaid, the Statute ſays, /t ſhall endure Lincoln Col- 
no longer , which is a Term of limitation , ledge Caſe. 
and that immediately upon ſuch abſence 
the Leaſe ſhall ceaſe and be void; and it 
cannot ceaſe immediately upon the abſence, 
and yet be good during the life of the In- 
cumbent. 

But in the Caſe of Rewvel verſus Hart, PY-37%-P-'1 
H. 43 Eliz. B. R. the Court held the _— 
contrary, as my Reporter fays. Ide 
qnaere. | : 

If any Parſon, Vicar, 8c. be ſuſpended, 2o>vins verſus 
inhibited, or diſabled to ſerve the Cure by P:9 EL BR, 
the ſpace of 8o days in a year; this ſhall 
not make ſuch Leaſe void,for the not ſerving 
the Cure muſt be voluntary. 

And it has been held, Thar if a Parſon 
be reſident, and do nor ſerve the Cure , or 
ſerve the Cure and be abſent by $80 days, 
that in both theſe caſes ic will make ſuch 
Leaſe void. 

Though 
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$t- 2$H.8.c.1 1» 
Parſon Leaſes 
ond reſigns. 


The Parſons Part 1. 


Though this Statute upon Eighty days 
abſence makes ſuch Leaſe void made by 
Parſons and Vicars , and ſays nothing of 
Confirmation ; yet a confirmation of the 
Patron and Ordinary in this caſe ſeems 
not to amend the matter ; for if the 
_ be void, the Confirmation is of no 
avail. 

At the Common Law , If a Parſon, Vi- 
car, &c. had made a Leaſe and reſigned , 
the next Incumbent might have entred im- 
mediately upon the Leſlee. 


But by a Statute made in the 28:45 year 
of H. 8. the Leſſee may hold on his Term for 
ſix years, if the Parſon that made has Leaſe ſo 
bong live, and the Term were made for ſo long 
time 3 but upon ſach Leaſe there muſt be ſo 
much Rent reſerved within Forty ſhillings as 
ſuch Benefice is valued at in the Kings Books. 
See the Statute at large. 


And by the ſame Statute , 1f a Parſe 
make a Leaſe and reſign and dies , the Tenant 
ſhall hold out his Leaſe for the year that was 
commenced at the timeof his death, if the Term 
were to bave had ſo long continuance , if the 
Parſon had not died. 

But this ſeems only of ſuch Lands as are 
ploughed ; for the ſucceeding Parſon is to 
have the Parſonage Houſe and Glebe , 
which is not ſfowed within a Month after 
he is Inducted, allowing a reaſonable de- 
duction for the Rent reſerved upon ſuch 
Leaſe. z 

ut 


Chap. 10. Counſelloz. 

But in both Caſes the Leſſee muſt pay the 
reſerved Rent to the ſucceeding Incumbent, 
who is enabled to ſue or diſtrain for the 
ſame. 

And ſuch Leaſe muſt* be in writing under 
Hand and Seal, and not by Parol. 
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But it ſhould ſeem, the Statute of 1 3 Eliz. i; Elizc.2o, 


before has made this Law of none effec. 


And having now done with theſe Statutes, 
as to Leaſes, let us next confider what 
Bonds, Covenants , Promiſes, 8c. are void 


within the Statute of 18 Eliz. before-men- '* Eliz. c.rr. 


tioned. 


Covenants, Bonds, &c. made for the Hob.269... 
enjoying Houſes within Cities , Corpora- Covenants , 
tions, &c. are not void within this Law ; 5974s ; which 


tor this Law makes no Bonds, Covenants, *" 


&c. void, which are not againſt the intent 
of this Statute and the Statute of 13 Eliz. 
cap.10. but Leaſes of Houſes and Lands in 
Cities, &c. by the Statute of 14. Eliz. cap.1 1. 
are exempted out of 13 Eliz, cap. 10. and 


are not within the Statute of 18 Elzz. be- 


tore. 


A Parſon made a Bond to reſign upon More 641... 


requeſt, and afterwards a Leaſe to his Pa- 
tron of part of the Glebe for Twenty one 
years: In an Action brought upon this 
Bond , the Incumbent pleaded the Statute 
of 18 Eliz. and averred, that this Bond was 
made to ſecure this Leaſe, and to compel the 
Incumbent to reſide, and adjudged a good 
good Plea, and an apt Averment. 


A 
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Cro.El. 48g. 
Noy 66. 


Slivers Caſe, 
M.4 Jac. B.R. 


Quare. 


Leaſes of Cul. 
ledges, Hoſpi- 
tals, c. 


13 Eliz c.10. 


The Parſons Part [. 


A Parſon made a Leaſe, and in the Leaſe 
covenanted, Not to be abſent by the ſpace of 
80 days in any one year, and gave Bond 
for the performance, and after became 
Normr-refident for 8o days; and Reſolved, 
on the Bonds and Covenants were both 
void, 

A Parſon made a Leaſe, and covenanted 
neither to do, or ſuffer to be done , any 
matter, whereby the Leaſe ſhould become 


.void, and after became Non-reſident by tlie 


ſpace of 8- days in a year, and this was 
held a ' good Covenant; and a Covenant, 
that the Parſon ſhould be Reſident, was held 
not to be againſt this Law, by Popham, Tan- 
field and Clench , againſt Williams. Idco 
quare. 


And having how done with Leaſes to be 
made by Eccleſiafticks of every kind, and 
having thereia exceeded my bounds beyond 
Parſons and Vicars to all other Eccleſiaſticks, 
ſince the Leaſes of Colledges and Hoſpitals 
come in my way, I will give the Reader 
what ſatisfaction I can concerning them: 
And as tothem, 

It is to be obſerved, That they are not 
comprehended in the Enabling Statute of 
32 H,8. nor in any other Statute that I 
find, till the Reſtricive Statute of 1 3 El:z. 
whereby (amongſt the reſt) the Maſters and 
Fellows of Colledges, and the Maſters and 
Guardians of Hoſpitals,are diſabled to make 
any Grants or Conveyances of any of their 
Poſleflions , other than for Twenty one 


years, or three Lives , from the _— ” 
UG 
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ſuch Leaſe,and not from the day of the date; 
or from the date,as has been ſaid : And this 
muſt be of Lands uſually demilſed, and the 
accuſtomed Rent, or more, muſt be reſerved 
with all che other Qualifications mentioned 
in the beginning of this Chapter. 
But there is a Reſtriftion upon Colledges Star. 18 Eliz, 
by the Statute of 18 Eliz. that upon all ©P-% 
Colledge Leaſes, a third part of the ancient 
Rent ſhall be reſerved in Wheat and Mault, 
after the rate of 6s, and 84. a Quarter 
Wheat, and 5 s. a Quarte Mault, to be deli- 


| vered at the Colledges; and in default of 
| the delivery to pay for the Wheat and 
| Barley, after the rate the beft Wheat and 


Maule ſhall be ſold the next Market-day 
before the Rent ſhould have been paid, and 
for default of ſuch Reſervation the Leaſe to 
be void ; and the Markets that are to ſet 


| the prices, are, Oxford for Oxford, Cambridge 


for Cambridge, Windſor tor Eaton, WincheFter 
for Wincheſter. 
And bythe Statute of 18 El:z. they are 18 Elizc.11; 
reffrained to make any concurrent Leaſes till 
within three years of the end of the former 
Terms that are in being. 


I ſhall now ſhew the Reader what things 
are demiſable within theſe ſeveral Statutes, 
and what Reſervations are good , and in 
what caſe the Acceptance of Rent by the W>at Leaſe: 
Succeflor will make a Leaſe good , that was /b9# % goed: 
voidable within theſe Laws, and the ſeveral 
Qualifications mentioned in the beginning 
of this Chapter. 


K. Ons 


130 
Smalr 3 Caſe. 
M.4 Jac..R. 
Former in be- 
ing. 


Cro, Jac.458. 
3 Bulitr. 290. 
More in the 
new Leaſes, 
than in the 
Old. 


Co.-.15.4.*. 
Next Avoins 
ance not de- 
miſable. 
Co.10.60.b.. 


Davenant verſ. 
Eveſq; Sarum, 


M. 2 3.Car.2, 
B.R, 
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One Small being poſſeſſed of the Man- 
nor of Padington, by a Leaſe from a Biſhop 
for a Term of years , the Biſhop made a 
Leaſe tro another for three Lives, and before 
Livery the Tenant ſurrendred his former 
Term ; and it was held that the Surrender 
was made in due time, and the ſecond Leaſe 
ood. 

A Prebend had uſually been leaſed (ex- 
cepting the Crab-trees,) and that the Pre- 
bendary made a new Leaſe without ex- 
cepting the Crab-trees,reſerving the ancient 
Rent, with other due circumſtances ; and 
this Leaſe was held void againſt the Suc- 
ceſlor, by reaſon of the adding of the Crab- 
trees. 

It hath been adjudged , That a Biſhop, 
Dean,&c. cannot grant the next Avoidance 
of an Advowſon, nor any Rent-charge 
out of the Poſleſlions of the Church ; but 
the ſame is void within the reſtritive Ads 
before-mentioned, though theſe cannot 
be ſaid any of the Polſefſions of their 
Churches. | 

And it hath been held , That where a 
Biſhop demiſed a Rectory for Lives, and 
covenanted to diſcharge, ſave harmleſs, and 
indginpnitie the Leſſee, 8&c. from all Pen- 
ſions, Procurations, Subſidies , and from all 
other payments of any Sum of Mony, De- 
mands and Duties whatſoever , ordinary or 
extraordinary, which ſhall be due and iſſu- 
ing out of the Premiſles ; that this Covenant 
would not bind the Succeſſor, unleſs it had 
been in the ancient Leaſes. p 
An 


Vail 1. 
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And the Lord Chief Juſtice Hale was of 
Opinion, That ſuch Covenant , though ic 
had been in former Leaſes, ſhould nor 
bind the Succeſſor for the Royal Aid, 
or any new Charge by Ak of Parlia- 
ment. 
But a Biſhop may grant an ancient Office Co.10.5 1b. 
with the ancient Fee (if ic be a neceſfary 
Office, for the life of the Officer :) But the 
Biſhops cannot grant ſuch Office to two, or 
in Reverſion. 
And a Biſhop cannot grant an Annuity, 
pro confilio impenſo & impendendo, to bind his 
Succeſſor , though it be confirmed by the 
Dean and Chapter. 
And it hath been Reſolved , That a Bi- co ib.b.- 
ſhop of late eretion may grant an Office of 
neceflity to one in poſleflion for lite, with a 
reaſonable Fee. 


 F But theſe Grants muſt be all confirmed 

- | by the Dean and Chapter, becauſe 
they are not good within the Statute 
of 32 H.8. | 


But where Offices have anciently been Co.10.62.9'7 
granted in Reverſion , they may ſtil] Cro.Car.s55- 
be granted in Reverſion with Conficma- 
* tion. 
| If a Biſhop grant an ancient Office with Eveſq; Chich. 
! the ancient Fee and more, and the Grant be ve{- Freedlany. 

entire, (as where the ancient Fee was five -©* N72 
- Marks, and the new five Pounds,) *cis void 
1 WB for all. But if it be ſeveral, (as five Marks, - 

| and Paſturage for two Horles, ) it is good 

d tor the ancient Fee, and void for the other, 
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per Hutton and Yelwerton werſ#s Crook and 
Harvey. 
Collyns and Tf a Copyhold Eſcheator be forfeited, the 
Jones's Caſe, Biſhop may grant it in Fee by Copy of 
Ley 80 Court-Roll, notwithſtanding the Statute of 
1 Eliz, | 
Co.g.15.2%.* It was alſo Reſolved, That where an 
Charges v14. . Archdeacon made a Leaſe for three Lives, 
warranted by the Statutes before-mentioned, 
and the Leſſee granted a Rent-charge for 
an hundred years, which was confirmed by 
the Biſhop , Dean and Chapter ; that not- 
withſtanding the ſame was void againſt the 
Succeſſor within the Statute of 13 Eli. 
cap.10. 
Co 5.14-b.. If a Writ of Annuicy ſhould be brought 
| againſt a Parſon, &c. pretending the ſame 
due by Preſcription; and although the Par- 
ſon pray in aid of the Patron and Ordinary, 
and upon a Plea pleaded by them, the 
Plaintiff obtains Verdict and Judgment, and 
all this by practice and fraud to charge the 
Glebe, it is void againſt the Succeſſor : For 
theſe Statutes being made tor. the benefit of 
the Church, advance of Religion and Hol- 
pitality, and to avoid Dilapidations , ſhall 
19 Aſp. always have a favourable Conſtruction. 


Acceptance of 1t 1s regularly true, that where the Wife, 
Rent,where it Jſſue in tail, or Succeſſor, accepts the Rent 
afrer the death of the Husband , Tenant in 
tail, or a Predeceffor, upon a void Leaſe 
made by the Husband , Tenant in tail , or 
Predeceſſor, that ſuch Acceptance will not 
affirm the Leal. 


ſhall bind, 


But 


Chap. 0. Counſelloz, 33 
But this Rule muſt be underſtood of ſuch. 
a Leaſe as is void ipſo fatto , without Entry 
or any other Ceremony ; and therefore if 
a Parſon , Vicar or Prebend, &c. make a Hetley 88+. 
Leaſe not warrantable by the Statutes for Co.3.55. a. 
Twenty one years, rendring Rent, and 35 H5:3.& 4- 
dies; here no Acceptance of Rent by the A: 
Succeſſor,8c. will affirm this Leaſe , becauſe g y.;; 19. 
the ſame was void without Entry or other 
Ceremony. 
But if a Parſon , Vicar or Prebend make 
a Leaſe not warrantable within the before- 
mentioned Statutes for life or lives, reſer- 
ving Rent, and dye , and the Succeſſor be- 
fore Entry accept the Rent ; this Leaſe ſhall 
bind him for the time: For this being an 
Eſtate of Freehold, could not be void before 
Entry. | 
Bur if a Biſhop, Abbot or Prior , which Py-239-p.42- 
have the Inheritance in Fee-ſimple in *3-59<- 
them, make a Leaſe for lives or years not | 
| warranted by the Statutes before-mentioned, 
| . not being abſolutely void by their deaths ; 
but only voidable by the entry of the Suc- 
ceflor, if the Succellor accept the Rent 
before Entry , be it for lives or years, he. 
affirms the Leaſe for his life. 
If a Biſhop make a Leaſe not warranted ' Rolls 476.4, 
by the Statutes, rendring Rent, and dye, and 
his Succeſſor appoints his Bayliff to collect 
his Rents of that Mannor, who amongſt 
the reſt receives the Rent reſerved upon 
this Demiſe, and accounts to the Biſhops's 
Succeflor for it; this is a good Acceptance, 
and ſhall bind the Biſhop tor his time. 


Kk 3 So 
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it E.3.F.Ab- 
bot 9. 

Dy.2 39-P-42, 
2 H.4.2.4. 


Cro.Jac.2 7 3. 


Quz1e. 


St.21 HR. 8:13. 
Parſons, &c. 
»nuſt not take 
Farms. 


The Parſons Part I. 


So if a Parſon leaſe for life not warrant- 
ed nor confirmed, reſerving Rent, if his Suc- 
ceflor receive Fealty of his Tenant upon 
this Leaſe, he has thereby affirmed the 
Leaſe for his time: The like it will be, 
if the Succeſſor bring an Action of 
Waſte. | 

Bur if a Biſhop make a Leaſe of Tythes 
or other things not manurable, for lite or 
lives, rendring Rent, and dies, and his Suc- 
ceſſor accepts this Rent, it will not afhrm 
the Leaſe. | 

But , whether ſuch Acceptance upon a 
Leaſe for years of Tythes, &c: will bind 
the Succeſſor; I muſt leave it a Quere, not 
finding that Point any where reſolved. 


] having now held the Reader long upon 
this Subject, I ſhall now leave them, and 
proceed to Examine , what Leaſes or 
Farms they may with fafety take, or not 
take. 

By a Statute made in the Twenty firſt 
year of King Henry the Eighth, it is a- 
mongſt other things enated , © That no 
* Spiritual perſon ſhall in his own Name, 
* or in the Name of any other, take to 
*Farm any Mannors , Lands, 'Tenemencs, 
* or Hereditaments, upon the penalty of 
© Ten pounds for every Month that he holds 
* the ſame; nor by himſelf, nor any other, 
* ſhall buy Cattle, Corn, Lead, T'yn, Hydes, 
*Leather, Tallow, Fiſh, Wool, Wood, or 
* any manner of Victuals or Merchandizes, 
*to ſell again for gain , upon pain to forfeit 
© che treble value of things ſo bought. 
ERR 2 | | Oo. p 6 Blit 
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© But a Spiritual perſon may buy fach Where he may 
* things for his own ule , and if they do not 
© fit him, he may 1cll the ſame again and 
© ſo where he hath not ſufficient Glebe, he 
© may take Grounds for the maintenance of 
{ his Family. | 
And it is further enated by the ſame S-2/! nos farm 
Statute, * That no Spiritual perſon beneficed "#9275 Pare 
« with Cure of Souls, ſhall Farm the Parſo-/9295%& 
*nage or Vicara2z of another to take any 
* Rent or Profic -+urof ſuch Farm, upon the 
© penalty of Forty ſhillings a We -«, and ren 
© times the value of the Reuwc, or profic he 
© ſhall take out of his Farm. Muſe not keep 
And it is further enacted by tt, {11 _ EIT 
Statute, * That no Spiritual perſon thall have "999% 
* or keep by himſelf, or any other, a1:y Tan- 
© houſe or Brew-houſe , other tha:: for his 
*own Family , upon pain to foricit Ten , 
* pounds per menſem. | 
© All which Penalties are given to the 
*King and Informer, to be recovered in 
*any of his Majeſties Courts of kxecord at 
* Weſtminfter, by Aion of Debt, Bill, 
© Plaint or Information, wherein no Elioin, 
©ProteCtion, or Wager of Law is to be ad- c 
© mitted, &c. OO verſus 
M. 4 Car. 1 Scaccario, It was Adjudged, TRII4 
That a Spirirual perſon, not beneficed, was | 
not within this Statute. : | | 
By the Statute of 5 Eliz. there is* Autho. 5 E's. cap.s. 
rity given to the Biſhop of the Diocels, 7: 11, 1 
* Parſon, Vicar, or Curate of the Pariſh, to ;1g of rieh, 
f licenſe any ſick perſon to eat Fleſh during 
* his ſickneſs ; and it his ſickneſs continue 
' above Eight days after the granting of 
K 4 * ſuch 


enalties, how 
to be recovereas 


136 


Penalty, if 
m# eealeſs, 


Sheep, 
Stat.2s H.8. 
Capel 5. | 


I'ncontinencee 


The Parſons Part I. 
©ſach Licenſe, then the ſame is to be Re. 
* siſtred in the Church-Book, &c. and that 
© Licenſe toendure during the ſickneſs, and 
© no longer... | 

* And if any Parſon, Vicar or Curate - 
© orant any Licence to any perſon or perſons, 
© other than ſuch as evidently appears to 
© have need thereof by reaſon of ſickneſs, 
© the Parlion, Vicar or Curate that granted 
© ſuch Licence, ſhall forfeit five Marks for 
© every ſuch Licence, and the Licence to be 
©vyoid. TR 

In the 25th year of Henry the Eighth 
there was a Statute made againſt the ex- 
ceflive number of Sheep ; wherein there is 
a Proviſo, © That it mighe be lawful to all 
* Spiritaal perſons , and every of them, to 
*keep ſuch and fo many Sheep upon their 
< own Lands, and after ſuch form and man- 
*ner, and not otherwiſe, as they might 
© have done before the making of the ſaid 
Ac. | 

There are ſeveral Ads of Parliament for 
puniſhing Incontinene Prieſts, which though 
ſince the bleſſed Reformation (I do not 
mean the laſt pretended Reformation ; but 
that in the time of Edward the' Sixth: and 
Queen El:z2ber5) are become obſolete and 
uſeleſs: Yet ſince I have promiſed them 


all the Statutes they may fall in the danger 


of, theſe are not to be omitted. 

But Þb:toic I come to thoſe particular 
Laws, I will beg the Reader's pardon for 
giving im a ſhort Hiſtorical account of 
the reſtriction of the Marriages of Prieſts, 
which gave the occaſiop of theſe Laws. - 
I "0 Bellarmin 


_ FF 83 30 WP yen Wa Y9v emer 


Chap:xo! —Counfelloz; 


Bellarmin in his Diſputations endeavours De Clericis, 
to make the ſingle Life of Prieſts to be Fure cp 18.19. 


Divino z but if not ſo, yet he goes about to 
prove that it has been enjoyned by Canons 
as high as the Apoſtles time : And to thac 
purpoſe vouches the Canons of the Apo- 
ſftles (which though they may be ancient, 
yec no rational Man that peruſes them, will 
believe they were made by the Apoſtles, or 
very near their time) in which I muſt 
confeſs I find a Canon that by implication 
forbids Prieſts co marry , but not married 
Men to be Prieſts; and is to this effect: 


Ex his qui celibes in Clerum pervenerunt , jube- Canon 25. 


mus,ut Lettores tantum & Cantores (ſi velit) 
nuptias contrabant. 

Butif hehad look'd a little back in thoſe 
Canons, he would have found another 
manner of Prohibition in theſe words : 


Epiſcopus aut af ara aut Diaconns, uxorem Canon 5. 
/ 


ſuam pratextu Religions non abjicito : ft abjicit, 
ſegregator a Communione , ſi perſeverat , depo- 
ntur. | | 

But however it cannot be denied, but 
there were ancient Canons againſt the Mar- 
riage of Prieſts; but thoſe only forbid 
Prieſts to marry, but did not reſtrain mar- 
ried men from being Prieſts : And fo ir 
continued for many hundred years after 
Chriſts time, and for ſome time they might 


have married * with the Licence of the * Concil. An. 
Biſhop ; but never received or put in pra- cyran.Can.1 0. 


ice in Ergland , though practiſed in I:aly, 
France,&c. Bur the Prieſts here married, «11 
Anſelme Archbiſhop of Canterbury , a Bur- 
gundian, a powerful and buſie Prelate , in a 
3 Ga Synod 
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Synod or National Council held at Wef- 
minfter, made a ſevere Canon againſt it ; 
but he meeting with an obſtinate Clergy, 
that were unwilling to change their Wives 
for Concubines ( to ſpeak in the ſofteſt 
word) were not obedient : Whereupon (as 
my Author tells me) he called a ſecond 
Council in the Ninth year of that King, 
where he made more ſevere Canons againſt 


the married Clergy in the preſence of the 


King and Nobility, to give them greater 
Authority ; which he proſecuted with great 
Zeal, but did not live to effe& what he de- 
ſired, 

I do not find that his Succeſſor, Rodelphar, 
troubled himſelf much in this concern of 


_ the Eight years that he governed the Church 


of Canterbury ; but his Succeſſor , William 
Corbet, followed the ſteps of Anſelme , who 
for this and his other good Works, was 
Canonized a Saint at Rome: And in the 
Year 1126. called a Council or Convoca- 
tion at Weſtminſter againſt the Married 
Prieſts, wherein one Fobn de Crema, or Cre- 
menſis, the Pope's Legate, fent to manage 
this buſinels, being a Learned Man, made an 
eloquent Oration in commendation of Cha- 
{tity and a ſingle Life, and inveighed vio- 
lently againſt the Married Clergy ; and as 
divers Authors of good Credit afhrm , the 
Great Oratour was the ſame Night taken in 
Bed with a Woman , which made him to 
return with ſhame enough : howlſoever, as 
Biſhop Godwyn tells us, That in that Convo- 
cation the Canons were renewed againſt 
the Married Clergy ; but the Archbiſhop 

| finding 


_ Chap.xo.  Counſelloz, 139 
finding himſelf too weak to deal with ſo ÞBp.Godwyn's 
ſtubborn a Clergy, commended the care of ©'** of B:ſb. 


A » _ þ $3. Mat.Pariſ, 
this buſineſs to the King , who taking ad- 7. grees 


; vantage of the Canons,{queezed ſome Mony 4; t1ovecen, 

out of the Marricd Clergy by way of Com: and ſys. 

; mutation. Quod ipſe cum 
ele i]|a Corpus 

Chriſti conſecraſſet poſt rieram fuit in meretricio interceptus : Res ipſa 

notiſſima negari non poteſt , dum megnum decus in ſummum dedecus com» 

mutavit. | 


»- WW _=—_ 


I find no more of this matter, till after 
the death both of this Archbiſhop and Henry 
the Firſt : But I find there was a Convoca- 
tion held at London, Decemb. 13. 1138. by Goodwin 84; 
the command of Alber; Cardinal, Biſhop of Fullers Eccl. 
Hoſtia,where this matter was again violently Hiſt.27.” 
proſecuted; and I find no more after of it, 
till in a Convocation or Council held under 
Richard Wetherſhead Archbiſhop of Canter- 
bury, 1229. in which it is decreed, Qui auten Lindw. Si qui 
in Subdiaconatu vel ſupra ad matrimonium cons Coil 
volaverint, mulieres renitentes & invitas relin- 
quant, 

But it ſhould ſeem, notwithſtanding all 
this Perſecution , that for ſome years after 
ſome married Men beld their Livings : For 
in a Synod or Council held by O:rho the 
Pope's Legate at S. Paw!'s in London , in the 
Year 12 37. there is a Canon to this effect : | 
Innotuit nobis , pluribus referentibus fide dignis, ©#P De uxora- 
quod multi proprie ſalutis immemores , Matri- ** © — 
moniis contraltis , clandeFtine retinere cum uxo- hs ng 
ribus Eccleſias , & Eccleſiaſtica Beneficia adi- 
piſci de nowo, & promoveri ad ſacros Ordines 
contra ſtatuta ſacrorum Canonum , now formi- 


danty&c. 
| And 
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Cap. De Con- 
cubinis Cleri- 
corum remas« 
vendis- 

* Nota. 


Concubins. 


Cap, Clericalis 
Ordinis. 
* Nota, 


| And then proceeds : Quod j5 repertum fuerir 
aliquos taliter contraxiſſe, ab Eccleſiis & Eccle- 
frafticis Beneficiis (quibus tam eos quam quoſli- 
bet alios uxoratos fore decernimins ipſo jure pri- 
watos) removeantur omnino,&c. 


This Nail being thus at length driven to 
the Head, the Secular Clergy lay about 
Three hundred years under this Bondage, 
and though , if they would be at the coſt, 
they might have Diſpenſations to keep 
Concubines ; yet for the Credit of his Ho- 
lineſs, there was great care taken they 
ſhould not do it publickly, or ſcandalouſly. 
To which purpoſe there is a Canon in the 
ſame Council I laſt mentioned , to this 
effe&t : Statuimns, & Fratuendo precipimus, & 
ubi Clerici, && maxime in ſacrs Ordinibus con- 
Flituti, qui in domibus ſuis & alienis detinent 
publice Concubinas, eas & ſe prorſus removeant 


Canons againſt infra menſem, & illas vel alias de catero nulla- 


tenus detenturi, ec. 

There was another Canon much like this, 
made in another Council held under S:e- 
phen Langton Archbiſhop of Canterbury at 
Oxford, not long before, in the Year 1222. 
to this effet : Quod Clerici Beneficiati aut in 
ſacris Ordinibus conſtituti in Hoſpitiis ſuis pub- 
lice tenere Concubinas non audeant , nec etiam 
alibi cum ſcandalo acceſſum publicum non habeant 
ad eas. 

So that it appears clearly by theſe Canons, 
that Clerks were not in thaſe days poſitively 
and abſolutely forbidden to keep Concubins ; 
but it muſt not be done, publice nec cum ſcan- 


dalo,nor muſt they have publicum acceſſum. . 
An 
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Chap.10- Counſelloz, 142 
And it appears by the centum gravamina Diſpenſations 
that were preſented to the Pope about the /*” Concubinage 
? Year 1521. by the German Princes, that it |, Ns un 
; was one of the Grievances of that Nation, ,,x,. "” | 

That the Pope permitted Clerks, Religious art. 74. [| 
and Secular perſons to live publickly with Art.91. 

their Harlots, and get Children; and that in 
moſt places the Biſhops and their Officials {4 
» | not only tolerated Concubinage upon pay- q 
» | ing Mony in the more diſſolure ſort of | 
> EF Monks ; but alſo exacted it of the moſt 
- F Continent, ſaying, It was then at their 
' | choice, whether they would have them or 
N0. ; 
- FF So upon the whole matter, it ſeems, it Calvins Inſt. 
was no Offence in a Clergy-man , that had £4<12-525- 
a Diſpenſation to keep a Concubin pri- 
 vately in a nook without ſcandal, and go 
7 | toherinthedark; but to keep a Wiſe of 
© hisown was a ſin againſt the Holy Ghoſt, 

L -= muſt be deprived, he muſt be depo- 
ſed. 
» ©® And therefore I cannot blame the Ger- Dyer 133. p.15 
- Þ man and French Laity, that they were fo 2H:4-15.2-. 


© Þ folicitous in the Council of Trent to have g,7 p00 29rt- 
* Þ their Prieſts married, being loath (as ſhould .novcngis, ubi 
® | {cem) to truſt their Wives and Daughters at ſupra. 
- | Confeſſion with Prieſts that had not Wives 
7 | of their own. 
F © Andir wasnoleſfs a religious than pru- 
| dent Expreflion of Pope Ps the ſecond , 
» | That though there were many weighty Reaſons 
| why Prieits ſhould be reſtrained from Marriage, 
3 ÞD Jet che Reaſons for reſtoring them their Wives 


- | Werethe more weighty. 


I 
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I would not have the Reader to think, 
that I ſpeak this to reproach the Church 
of Rome with this matter, as any of the 
allowed Dodrines of that Church; for I 
know there are many very ſevere Canons 
againſt the Incontinence of Prieſts; and not 
ſo only, but that forbids them to keep any 
Women in their Houſes, but Mothers,Siſters, 
and other near Relations, to avoid fcanda]) 
and Temptations. But I write this, to ſhew 
the Corruption of the Court of Rome ; for 
whilſt the Pope has power to diſpence with 
_ the Canons of the Church,Mony will make 
the beſt incffeQual there. 


Having given the Reader this Hiſtorical 


Statute, That account concerning the reſtraint of the 


ſhould :mpriſon 


Marriage of Prieſts, and the ſucceſs of 
ir, I will in the next place ſhew what Ads 
of Parliament have been made relating to 
on matter, and which are in force at this 
ay. | 
In the firſt year of FH. 7. there was an At 
made, * That it ſhould be lawful to all Arch- 
* biſhops and Biſhops, and other Ordinaries, 
* having Epiicopal Juriſdiction, to puniſh 
*and Chaſtize {uch Prieſts and Clerks, and 
* Religious Men, being within the bounds of 
«their Juriſdiction, that ſhould be convited 
*before them , by Examination and other 
« lawful Proofs requiſite by the Law of the 
* Church, of Avowtry, Fornication and InceF, 
*Or any other Fleſhly Incontinency, by com- 
© mitting them to Ward and Priſon, there 
* to abide for ſuch rime. as ſhall be thought 
* to their diſcretions convenient for Go 
- MTY 


Chap. 10. Counſelloz. 143 


*lity and quantity of their Treſpaſs. And 7t ſeems aCa- 
«that none of the ſaid Archbiſhops, &c. be 79? would ner 
* thereof chargeable, of, to or upon any —_— Inc 
* Action,or falſeor wrongful Impriſonments, MY 
© but that they be utterly thereof diſcharged 

 <in any of the Caſes atoreſaid , by virtue of 
* this A. 


This Law, for ought I know, ſtands till 37 H3-c.1 4. 
in force : But there was a ſevere Law made _ ge 
in the 31th of H. 8. whereby it was made ,y, wives. 
| *Felony for a Prieſt ca:nally to uſe a Wo- 
| | *© man, to whom he had been married or 

 Econtracted; or if he kept company or fa- 

© miliarity with her, or if any Prieſt kept a 

1 ©Concubin , as by paying for her Board, 

, | <« maintaining her witn Mony, or other gitts 

} | © or means, to the evil Example of others, he 

- | *© ſhould forfeic all his Goods, Chattels and 

» Spiritual promotions, and be put in Priſon 

- | © for the firſt Offence,and the ſecond Offence 
| *to be Felony. 


, But this ſeeming too ſevere, was the next - —_— 
- | year Repealed; and it was enacted, * That "=" 
» | © ſuch Offender ſhould for the firſt Offence 

q4 | Cloſe all his Goods, Chattels and Debts, and 

of | loſe the profits of all his Eccleſiaſtical pro- 

4 | motions; but only for his life : For the 1c- 


-r | © cond Oltence to forteit his Goods, Chattels 
is | © and Debts, and the profits of all his Lands, 
,  *andof his Spiritual Benefices, Promotions 


| *and Dignities for his life : And for the third 
7: Þ © Offence ſhould make the like forfeiture, 
he | - 3nd be [mprifoned during life. 


| : 
a- I BY 


x44 
31 H.8.c.14. 
The fix Articles 
make the mar- 
riage of Prieſts, 
Hereſie, 


All Laws a- 
gainſt marri. 
age of Prieſts 
made null and 
void. 
Children legi- 


timatse. 


1 Jac-cap-25, 


See 2 Inſt.686. 


See 2 Inſt.683, 
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By an A& of Parliament made in the 
31th of H.8. which is commonly called the 
Act of the ſix bloody Articles , by the third 
Article it was declared , That Prieſts , after 
they have received Orders , might nut marry, 
and to affirm the contrary thereof , was made 
Hereſie and Treaſon by that A&. But this 
bloody Aft was repealed by I E.6.cap. 12. 

By the Statute of 2 & 3 Ed.6. cap.21. All 
Laws,Statutes,C anons,Ordinances,and Conſtitu- 
tious made againit the Marriage of Prieſts are 
made null and woid. 

And by another Statute made 5 & 6 E.6; 
cap.12. it is adjudged and declared, That the 
marriage of Prieſts i lawful , and legitimates 
their Children,and makes them _ fo endow 
their Wives , and to be Tenants by the Carteſie. 
But theſe Laws were repealed by the Statute 
of 1 Mar.cap.1. 

However it came to paſs, know not, but 
for ought I can find, theſe Act lay repealed 
all Queen Elizaberh's time , cill x Fac. then 
the latter Ad was revived and made perpe- 
rual,and their Children made legitimate. 

So that upon the whole matter, all Ads 
of Parliament,Canons,Conſtitutions,&c. that 
reſtrain the marriage of Prieſts, or that ille- 
sitimate their Children, are made null and 
void ; bur the Canons and Acts of Parlia- 
ment that puniſh their Incontinency ſtand 
in force. 

Next let us ſee what Priviledge the Clergy 
have right to at this day. 


CHAP. 


Chap.1 1. Counſelloz. 45 


CHAP. XL. 


The Eleventh Chapter ſhews , what Privi- 
ledges belong to the Clergy at this day, 
by the Common and Statute Laws of 
this Realm , and likewiſe by the Laws 
Ecclefraſtical. 


He Laws of this Realm have allowed, The P+iniledgs 

the Clergy in Holy Orders many Y *% Clergy. 
great Priviledges : 2 Inſt.z"-625., 
Firſt, In their Perſons, they are not com- 34, wv 10g. 


| pellable to ſerve in any Temporal Office, as cers remporal, 


Sheriff, Conſtable,Overſeer of the Poor,&c. 5 E3.c.5. 

* Neither can they be preſt to ſerve in the ' R-2<.15. 
* Wars neither may they bearrelited in the ay —_ —_— 
© Church or Church-yard , when they are ,; cp,-4. 
*actendant on Divine Service, upon pain of yarg. 

* Impriſonment, and ranſom at the King's 

*pleaſure, and likewiſe to make Agreement 


* with the party. | 


And by a Statute made 1 Mariz , it is 
enacted, 

* That if any Perſon, &c. of their own 1 M.Sefl.2c.3. 
© Power and Authority at any time , &Cc. Muſt av be d#- 
* ſhall or do willingly or of purpoſe, by 7% proving 
c | _ or preaching. 
open and overt word, fa&t, ad or deed; 
* maliciouſly or contemptuoully moleſt, let, 
*diſturb, vex or trouble, or by. any other 
* unlawful way or means diſquiet or mifuſe 

F->.0 © any 
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* any Preacher or Preachers, &c. licenſed, 
* allowed or authorized to preach by the 
© Queen, or by any Archbiſhop or Biſhop 
* of this Realm, or by any other lawful 
* Ordinary, or by either of the ewo Uni- 
© yerſities, &c. or otherwiſe lawfully autho- 
*rized or charged by reafon oft his or their 
© Cure, Benefice or other Spiritual Promo- 
* tion or Charge, in any of his or their Ser- 
* mon or Collation in any Church, Chappell, 
© or Church-yard,or in other place appointed 
+ *tobe preached in. 

*Or if any Perſon, &c. ſhall maliciouſly, 
* willingly or of purpoſe moleſt, let, diftutb, 
* vex, diſquiet, or otherwiſe trouble any 
* Parſon, Vicar, Parith-Prieſt or Curate, &c. 
* ſaying, doing, ſinging, miniſtring or -cele- 
* bratingMaſs,or other Divine Service,Sacra- 
* ments,&c. that at any time then after ſhall 
© be allowed, ſet forth or authorized by the 
* Queens Majefty. 

* Tharthe Offender upon Convidtion be- 
© fore two Juſtices of the Peace ; ſhall by 
* them be comtnitted to the Gaol without 
© bail or mainprize for three Months , and 
© after to the next Quarter Seffions 3 where, 
© if he repent and be reconciled, then to be 
© diſcharged of his Imprifonment , finding 
© Sureties for his good Behaviour ; and if he 
© fail therein , to be continued till the next 
© Quarter Seffions. 


' This At, though made in the time of 
Popery, is ſtill in'force, and may be exe- 
cuted upon* ſuch as diſturb the preſent Mi- 
niſters, Parſons, Vicars and Curates, __ F 
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And though it refer to ſuch Church- 

Service as then after ſhould be ſetled by the 

Queen , yet I conceive it extends to her 


| Succeſſors ; and a Settlement by A& of 


Parliament , is a Settlement by the King in 
the moſt ſuperlative manner. 

And the late At for Uniformity declares - = 
and enadts , That all former A&s for Uni- 14 Car.2. ©:4. 
formity of Common-Prayer ſhall be of firce , 
and extend to the Book of Common -Pray- 
eo. | 

The Bodies of Clergy-men cannot bs Meſt no? bs 
arreſted upon any Capias ſued forth upon *# 
any Stature-Staple or Statute-Merchant ; tor 
the Proceſſes are made out conditionally, 

Sz Laicrs fuerit : And if the Sheritf, or any 

other Officer, arreſt a Clergy-man upon any 

ſuch Conditional Proceſs, I conceive an 

Action of Falſe Impriſonmenc lies againſt 

him that does it, or he may have a ſpecial 2 Inft.4.: 
Superſedeas out of the Chancery, (that is, the Regitt-1 47- 
Curſitor”s Office.) 

And every Parſon, Vicar, &c. is by the Priviledge in 
Common Laws of England free from the *beir Goods. 
payment of Tolls in all Fairs and Markets, or 
not only for all the Goods and Merchan- ey 


| dizes gotten upon their Church-Livings ; 


but alſo for all Goods and Merchandizes by 


them bought to be ſpent upon their Re&o- 
ries and Church-Livings. 


And they are quit of Pontage , Murage , p. ze; 
and other like Charges ; and if they be di- Murage. 
{trained for any of theſe , they may have a 
Writ out of the Chancery, as atoreſaid, made 1. x... 
of courſe without petition or motion, under y., ,.ad i 

L 2 the 
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dem: 
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the Great Seal of England, directed to the 
party that diſtrains or diſturbs them for any 
of theſe things, commanding them to de- 
fiſt: And if ſuch Writ be not obeyed, the 
Curſitor of courſe will make out an Alias 
and Pluries; and if none of thoſe will be 
obeyed, an Attachment to arreſt the party 
and detain him till he obey : And this Writ 
Regiſt.260. js called a Writ De eſſendi quietum de Toloneo, 
F.N.B.2z27.f. which you may lee in the Regi#er, or inthe 
Natura Brevium, 


Not bound to They are not bound to appear or do 
appear at Leets Suit at the Sheriffs Turn , or any Leet or 
and Sheriffs T.,aw-day 35 and if they ſhall be diſtrained 
—_ 03s. Toto do, they may have a Writ of courle 
_—_ 5 inthe Chancery direRted to the Lord of the 
F.N.B.160.c. Leet, commanding him to forbear diftrain- 

ing them for any ſuch cauſe, with like Pro- 


ceſs as in the laſt for his Contempt. 


Stat.13 E. 1, And by the Statute of CircumſpeFe Agats, 

2 Inſt. 491, it 1s enacted, De wiolenta etiam manuum 

492:493j%® injectione in Clericum, & in cauſa defa- 
mationis placitum tenebitur in Curia Chriftiant 
ztatis, dummodo ad correfionem peccats agatur ; 
& non petatur pecunia. 


Regilt.Orig, | Andif a Clergy-man have Lands by the 

18 7.h. Tenure of which he is ſubje& to be Baylift, 

F-NB-175-b- Reave or Beadle , and be choſen into any 

ror Foginnys ſuch Office by reaſon thereof , he has a 
C, 


charge himſelf. 
$0 


Curſfory Writ out of the Chancery to dif- 
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So if the Sheriff or Colletor of the Regilt. Orig, 
Teachs or Fifreens will difturb them in the Mr 
Lands belonging to their Churches , &c. —_— _ 
they may have the like Writ for their dif- fturbed by Col. 
_ and like Proceſs for diſobeying it, {e#er of Tenths, 
ut [upr 4. 

But it hath been held, "That Tythes may Harwood verſ. 
be extended upon an Elegit for the Debt ® ___ Care 
of the Parſon , quod mirum : But the Elegit pant 
being given by a Statute in which Tythes 


' are not excepted, it will draw in Tythes. 


Anciently if a Clergy-man had been 2 lat.33, 
convicted of any Murder, Robbery , Burg- 7/45 —_ 
lary, &c. he was upon the demand of his, Clergy "_ 
Ordinary to be delivered over to him, criminal Caſes. 


where he was to make his Purgation ac- 


| cording to the Rules of the Eccleſiaſtical 


Laws; and if he cleared himſelf, he was 


| acquit * without any regard to his Con- * Lindwoog, 


yiction ar Common Law ; but if they ad- cap. Clerici pro 
judged him guilty , then he was to be de-/#s criminibu 
oraded and kept in Priſon: And this was _ gloll. 
_—_ to them by ſeveral Ads of Par- —_ hls 
lament. Welt. r.cap.2. 

But this Priviledge was never allowed to Marlbr.c.z 7e 
them in this Kingdom in Treaſon, Petit 25 £-3-cap.4, | 
Treaſon or Sacriledge. = hh 

And a Delinquent might have had bin pens 
Clergy ad infinitum , till the Statute of 


4H. 7. 
And though this Priviledge of the Clergy 


be taken torally away in many caſes by 
ſeveral Statutes, and in other caſes Lay-men 
have it in commoa with the Clergy, if 
they can read as a Clergy-man ; and though 

Ks 2 | the 
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the delivery of them over to the Ordinary 
be totally aboliſhed; yer the Clergy that 
are in holy Orders at this day , retain ſome 
of their ancient Priviledges, which the Lay- 

: men are not capable of. 

Co.5. 50. For if a Clerk in Holy Orders be con- 

Bro.Coron.211-yiGed (that is, found guilty by the Petit 

COIN Jury) of a Crime for which the benefit of 

100124 the Clergy isallowable , at this day he ſhall 
not upon the allowance thereof be burned 
in the Hand (as a Lay-man ſhal]) upon the 
producing of his Orders; and if he have 
not them with him, the Court may,ex gratia, 
give him time to produce them till any other 
Aſſize or Seffions. | 

St.4H.7.13- And a Clerk in Holy Orders, at this day, 

26 F8.cp.'* ſhall have his Clergy ad infinitum, from time 

Y beetpe'*” to time, which no Lay-man can have above 

ONCC. | 

Saat.3 E.t.c.1. The Goods of Clergy-men were by 

14 E.3c.1- ſeveral Statutes exempted and freed from 

gg the Kings purveyance ; but his Majeſty ha- 

Furgeyance, Ving by A of Parliament graciouſly re- 

| leaſed this duty, the Laity hath the ſame 
priviledge. | 

2 Inſt. 267. A Clergy-man ſhall not be amerced the 


Not amerced ; TIE - C68 ' To 
fo hecho higher in reſpect of his Church-Living or 


Sn Benetice. 
Regiſt.Orig. Nor ſhall any Execution be executed upon 
289, + the Goods of his Church , nor any Diſtreſs 


F.N.B.29. taken in the anctent Fee thereof; but other- 
io Execution hy 
pou rhe Goods 


'* the -- If he fear any ſuch thing, he may have a 
Ciurczes, Protetion in Chancery cum clauſula, (Quis 
b nolumm.) © © 


q 


wiſe it js of Lands of late purchaſe : And 
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If an Action of Treſpaſs, Debr, Account 2 Iuſt.4. 


4 or other Action , wherein Proceſs of Capias phe ru 
3 lies, be brought againſt a Clerk in Holy 5 E2-20 Wo 
- Orders, and the She:itf upon the Original 24 E ;.44. 
return, that the Deie::dant is Clericus Bene- 
bs ficiatus nullum habens Laicum feo «1m ubi ſum- 
t moneri pote#F; in-this caſe the iaintiff can- 
f not have a Capias to arreſt his Body, but a 
N Writ to the Biſhop to compel him to ap- 
d pear. 
e And by a Statute made in the fiftieth year 5oE.z.c.5. 
2 of Edward the Third it is recited, * That 
,, *as well divers Prieſts bearing the ſwect 
T * Body of our Lord Jeſus Chriſt to Sick 
* people, and their Clerks with them, as 
's « otherwiſe divers other perſons of Holy 
# * Church, whilſt they atrend to Divine Ser- 
e *yices, in Churches, Church-yards , and 
© other places dedicated to God , be ſundry 
y Þ Crimes taken and arreſted by Authority 
n © Royal, and commandment of other Fem- 
A * poral Lords, in offence of God and Holy 
2. « Church, and allo in diſturbance of ſuch 
'C « Divine Services : The King wills, and 
* grants, and defends upon grievous for- 
a * feiture, that none do the ſame from hence- 
Ir * forth 3 fo as Colluſion or feigned Caule be 
* not found in any of the faid perſons of 
n © *© Holy Church in this behalF. 
(i In the firſt year of R.2. there was another ! R.2-czp.15. 
- © Statute made to the like ctfe& , with this 
q added, That the party convitted ſhould be im- 
4 priſon:d, ranſomed, and made agree with the 


M party [0 arreſted. 
if L 4 So 
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So that if any Parſon, Vicar or Prieſt 
be arreſted in going, ſtaying or returning 


" to do Divine Service according to his du- 


Priviledge of 
the Clergy con+ 
firmed by ſerve- 
ral Parl;a- 
ments, 


Cop. Item ſta- 
tvimus verb. 
Clericali” Pri- 


ty, he may have an Action upon this 


Statute, and recover Damages , and haye 


the party Fined and Impriſoned that 
made the Arreſt, and the Clerk that is 
afliſtant may have the benefit of theſe 
Laws. 


And note , , That all the Priviledges of 
the Church of Erng/and are confirm- 
ed by the Statute of Magna Charts: 
And ſo they were for the moſt part at 
the opening of every other Parliament 
after , till the beginning of the Reign 
of Henry the Fifth. How it came then 
to be diſcontinued by the negligence 
of the Clergy, or for what other caulc, 
I know nor. | 


And ſo having thus briefly mentioned 
many of the Priviledges of the Clergy, 
whereof the Common Law takes notice , 
and to which they have righe at this day, 
by the Laws and Statutes of this Realm ; 
next I will ſhew the Reader what Privi- 
ledges they pretend unto, at, and by 
the Canon and Civil Law , which Mr. 
6 a reckons up in Fourteen particu- 
als: 


Primo, In hoc qued non conveniantur coram 


TJudice ſeculari, Vide Concil, Agathi Ca- 


wvileg:o. Concil, NON 23 
Agatha, cau3. | But 
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But this Priviledge has not been allowed 
to them here in England; and this was Re- 
ſolved in the 7th year of Henry the Eighth, 


in the Caſe of one Dr. Horſey , Chancellor g.1y4y 122, 
of the Biſhop of London : Of which Caſe, gc. 


for the rarity, I will give the Reader a brief 
account, and it was thus : 

© One Fohny Hunn, a Merchant of Lonx- 
* Jon, had proſecuted Horſey in a Pramunire ; 
* whereupon Horſey cauſed Hunn to be ar- 
* reſted for ſuſpicion of Hereſie , and com- 
* mitred him to Lollards-Tower , being the 
* Biſhop of London*s Priſon ; and in a 
© Morning ſoon after the Priſoner Hunn 
* was found dead and hanged in Priſon: 


* And it was given forth, That he had 


* hanged himſelf in his Girdle ; but not- 
* withſtanding it was believed , that Horſey 
© 2nd the Gaoler had murdered him. 


©This coming to the Gaolers Ear, he took 


| *Sanctuary at Weſtminſter; upon which,and 


* other great Circumſtances , Horſey and the 
* Gaoler were by a Coroners Inqueſt in 
* London, upon view of the Body , found 
* guilty of the Murther; and Horſey , as 
« ſhould ſeem, being in Orders, (I dare nor 
* ſay, Holy ) ſtood upon this Priviledge , 
* Net to be Tried before Temporal Judges. 


* And this being a Diſpute between 
*the Kings Prerogative and the Priviledge 
* of the Church ; the King , at requeſt of 
*the Temporal Lords and many of the Com- 
*mons in Parliament,called before him at the 
* Blackfryers divers of his Spiritual Council, 

x * Divines 
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* Divines and Canoniſts ; where the Clergy 
© had one of their Counſel argued for their 
© Priviledge, and Dr. Standiſh a Learned 
* Divine argued tor the King : Buc the great 
* Offence taken was againſt the Abbot of 
* Winchcomb , who in his Sermon preached 
fat Paul's Croſs in the time of the Parlia- 
© ment , had affirmed, Thar the Akt made 
*4 H. 8. ( which took away Clergy from 
© Laicks in many Capital Offences , but not 
* from Clerks in Holy Orders ) was againſt 
*the Law of God, and Priviledge of the 
* Clergy , and that the Makers of the ſaid 
©A& had incurred the Ceaſures of the 
* Church. 


*Soon after Dr.S:andiſh, who had Argued 
* forthe King, was cited before the Con- 
* vocation, and there charged with matters 
*of Hereſie , ariſing from matters which 
* had paſſed in his Argument 3 whereupon 
* he made his application to the King, who 
© being ſatisfied of the: juſtnefs of his Caule 
* by Dr. Veiſey , Dean of his Chappel, af 
* ſembled all his Judges and Counſel Spiri- 
* tual and Temporal, and divers of the 
© Parliament Men: And afrer hearing of 
*Divines, &c. the Judges declared , That 
* thoſe of the Conwocations Houſe that were at 
* the awarding of the Citation againſt Dr. 
* Standiſh, were in a Premunire. 


* And Fizeux, Chief Juſtice, did declare in 
* the Name of all the Judges, That the 
©Convention of Clerks betore Temporal 


* Judges had been maintained by many 
© good 
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«00d and religious Kings of this Realm, and 
fmany good and Holy Fathers of the Church 
$ had been obedient to it, and content with 
© the Law of the Land in this Point, 8c. 

* And Dr. Veiſey gave the Reaſon, Becau/e 
© the Canon in that Point was never received or 
* allowed in England. - 


« But the Clergy not being ſatisfied , the 
* two Archbiſhops (who athrmed, rhat they 


55 


| © were bound * by Oath to maintain the * Nora. 
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© Priviledges of the Church) moved the 


King, that to avoid the | Cenſures of the f Notz- 


© Church, he would refer the matter to the 
* Pope. 


© But Henry the Eighth ſroutly anſwered, 
*That He by the Decree and Sufferance 
© of God was King of England, and the 
{Kings of England in time paſt had no Su- 
* periour but God only; and-therefore know, 
*that he would maintain the Right of his 
©Crown and his Temporal Juriſdi&tion , as 
$* well inthis Point as in all other. 


*And after Horſey (that all this while had 
© been proteed in the Archbiſhops Houſe 
*at Lambeth, the Biſhops having made his 
peace with the King ) appeared privately 
* in the Kings- Bench , and pleaded Not guilty 
* to the Inquiſition; and Erneley the King's 
* Attorney confeſſed the Plea, whereby 
* Horſey was diſcharged (the more pity,) and 


| *the Biſhops promiſed to diſmiſs Standiſh: 


* And fo this Point was ſetled againſt the 
* Church, as 'twas very good reaſon. 
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I ſhall make no Comment upon the Caſe, 
though there are many things in it worth 
obſervation 3 and thoſe that are not fſati(- 
fied with this ſhort account of this Caſe, 
may read it art large in Kelway's Reports, 
with all the Circumſtances, and the Reader 
will not think his time ill ſpent , but with 
me praiſe God, that the King and Na. 
tion are freed of the Popiſh Bondage and 


Clergy. 


2. The ſecond Priviledge mentioned by 
Lindwood,is, Quod werberans Clericum incidit in 
Canonem. 


This Priviledge is confirmed to: the Cler. 
gy by the Statute of Circumſpette Agatis, that 
the Spiricual Courc ſhould have Juriſdiction, 
de widlenta manuam injectione in Clericum ; 
but the end of ſuch Suic in the Spiritual 
Courrt is only, pro ſalute anime, by Excom- 
munication or Penance. | 

And if a Clerk ſhould ſue in the Spiritual 
Court in paint of damage, he runs himſelf 
in danger of a Premunire; for the Eccle- 
ſiaſtical Judge may proceed only ex officio 
to correc the (in. 

But if the Clerk will in this recover da- 
mages,he muſt bring his Ation at Common 
Law. 


And note, That ſuch Suit in the Spiricual 
Court can only be ſued by one in Holy 
Orders, 


3-The 
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3- The third Priviledge Lindwood men- 


tions, is, Quod non wocantur ad onera ſecula- 


ria. 

This Priviledge the Common Law al- 
lows; but it muſt be intended of ſuch 
Charges as were at Common Law, but not 
of new Charges by Statute Law ; in which 
the Clergy are not exempted , as hath 
been ſaid before in the beginning of this 
Chapter. 

And yet note , That the Clergy, till the 
late Rebellion , granted all their Subſti- 
ſidies in their Convocations ; but in the 
late AAsof Parliament are taxed pro- 
miſcuouſly. 


4. The fourth Priviledge Lindwood men- 
tions, is, Quod poſſunt facere Collegium ubi hoc 
Laicis non licet. 

Ie is true , that before the Reformation Vide Dyer 267; 
the Clergy have erected Colledges, Abbies, #-b.& 81x 
Priories, and other Spiritual and Religious - omg 
Corporations by the Licenſe of the Pope, +97 
or the Biſhop; but generally confirmed by 
the Kings. | 

But without Licenſe of the Biſhop of the conc.Agatha 
Dioceſs, it was forbid to ere&t any ſuch by Can.18. 
ſeveral Canons ; and by ſuch Licenſe , [ Conc.Aurelian 
take it, a Lay-perſon as well as a Clergy. -— ge: 
man, might have erected a Colledge, &c. nay 
But here in E-gland , the Clergy never had pyer 81. p.6z. 
greater Priviledge than the Laity in this & 267.p.12. 
matter ; for no ſuch Corporation could C2-4-197-b. 
ever be erected here but by the Royal Au- 


thority. | 
5.The 
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5. The fifth Priviledge reckoned by Lind- 


wood, is, Quod poſſunt vendicare rem conceſſam 
Eccleſiz ante deliberationem. 

This Priviledge is of no ufe here in Eng- 
land, becauſe the Spirital Courts have not 
power to determine the right or property 
of Land or Goods. 

6. The fixth Priviledge is, Quod eodem Pri- 
wvilegio gaudent perſona & familia. 

This Priviledge holds no further here in 
England, than in ſuch particulars as are men- 
tioned in the former part of this Chapter. 

7. The ſevench Priviledge by Lindwosd 
mentioned, is, Quod facientes Statuta contra 
Clericos ſunt ipſo fatio Excommunicati. 

He that would attempt to put this Privi- 
ledge in execution, would endanger to run 


himſelf in a great Pramunire; and many Sta- 


tutes have been made againſt the Clergy in 
the height of Popery , as the Reader may 
find in many parts of this Book. 

8. The eighth Priviledge is, Quod ſol; Cle- 
rici poſſunt beneficium Eccleſiaſticum obtinere. 

This is allowed without diſpute. 

9. The ninth is, Quod per literas impetrat as 
contra Laicum, cum clauſula generali non pote#} 
Clericum conventri. 

I muſt leave this to the Civilians to deter- 
mine ; for I muſt ingenuouſly acknowledge, 
I do not underſtand the meaning of this 
nor the next; which is, 

Io. DOuod in Civili nomina ſportularum non 
tenentur dare nifs quatuer ſiliquas. 

Hac tamen de jure Canonum 101 
debentur, ſays the Author ; and then 
nroceeds, 


11.Qwd 


Chap. 1 r. Counſello2. 

IT. Quod de Acquiſitis Iicet ſint in poteſtate 
Patris poſſunt teſtari. , 

This and the next Priviledges are in the 
Spiritual Law and Courts, and not oppoſed 
by the Common Law. | 

12. Quod ſine conſenſu Patris agere poſſunt 
pro rebus ſuis recuperandis. 

13. The thirteenth I muſt leave it as I 
find it; and it is, Quod non pignorari. 

14. The laſt is, Quod /; ; Fre Domino ſer- 
ws efficiatur Clericus liberatur a Domini pote- 
Fate. 

I do not find any ſuch Priviledge allowed 
in England,but it may be reaſonable enough ; 
theſe four laſt are only known to the Civi- 
lians, to whom I leave them. 

And ſo much for the Priviledge of the 
Clergy by the Canon and Civil Laws: But I 
conceive they receive more benefit by thoſe 
the Common Law allows to them, 


CHAP. 
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CHAP. Xl. 


The Twelfth Chapter ſhews , how the 
Law ſtands concerninz Churches , 
Chappels, and Church yards, in whom 
the Freehold is, and how to be Re- 
paired, and concerning Seats, Buris 
rzals, Tembs, Coats of Arms , aud 
other Enſigns of Honour in memory 
of the Dead , and of Church Orua: fl 
ments,and at whoſe Charge to be pros fl : 
vided, and what remedy againſt iſ * 
thoſe that ſhall commit any Treſpaſs i * 
in the Church, Church:yard , or in 
breaking up Tombs, taking, carrying il ( 
away , or imbezeling any of the ſl » 

Goods or Ornaments of the Church, e 

| B 

C 


C. 


He word CHURCH is taken from If th 

the Saxon word Cipc, or Cipic, || Bt 

which Name is ſtill retained in the North C 

parts of England, and in Scotland, by chang. I fc 

Church onde 108 the C into K , as was uſual with the i be 

"" ance Engliſh Saxons ; in Latin Eccleſia, or Baſilics Nil 
- fromthe Greeks 3 and it hath in the Holy q 

The ſeveral Scriptures ſeveral acceptations ; for ſome- _ 
acceprations. times it is taken for one Family of the this 
Faithful People of God, as I Cor. 16. 19. 

Rom.16. 4z 5- Sometimes for the Chriſtian 

People 


Chap. r2. Counſelloz, 6x 

People of ohe Country or Province , Rem. 

6. 23. Sometimes a Council or Synod is 

taken for the Church , Mar. 18. 17. and 

ſometimes, pro univerſa fidelium- per totum 

terrarum orbem diffuſorum multitudine : And 

ſometimes for the Material Church, as 1 Cor. 

11.18. and 1434. | 
And that is the Church of which I am 

now to diſcourſe , That is, a Building made 

of Stone, Brick, Timber, and other Materials, $,q. a, . 

for the meeting of Chriſtians to hear the Word Nemo Ecclefi- 

of God read and preached, and to joyn inam- 

Prayer and other Religious Duties ; built by the 

Licenſe of that Biſhop in whoſe Dioceſs the ſame 

s eretted,and by bim conſecrated to that Service, 

an Office peculiarly b:longing to the Office and 

Dignity of the Biſhop. 


Tie Material 
Church,qui, 


The Ancient manner of Founding zz manner of 
Churches, was, Afﬀeer the Founders had funding of 
made their applications to the Biſhop of Churche. 
the Dioceſs, and had his Licenſe, the 
Biſhop, or his Commiſſioners , ſet up a 7 
Croſs , and ſet forth the * Church-yard ©2m2 16:41 
where the Church was to be buile , and «gg; eh -_ 
then the Founders might proceed in the Chalcedon 1. 4 
Building of the Church; and when the can.4.' 
Church was finiſhed, the Biſhop was to con-* Vt Major 
ſecrate it ; but not till it was endowed, and pmnan, gd 
before the Sacraments were not to be admi- paſſus art 
niſtred in it. Capella vero 
vel minoris 
Fecleſiz, 30, E.17. q. 4. de conſecratione diſtin. 1. nemo Eccleſiam. 


See Sir Tho.Ridley*s View of the Civil and Eccleſiaftical Laws,191.more of 
this matter. 
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3 Inft2or.” But by the Common Law and Cuſtom 

Who moy build of Enpland , any good Chriſtian may build 

a Church, , Church without the Licenfe of the Bi- 

ſhop, which was confirmed by the Pope at 

the requeſt of King Fohn , with this quali- 

fication, fo that ic were with the Biſhops 

conſent, and not prejudicial to any ancient 

Churches: But however the Law cakes no 

notice of them as Churches, nor have they 

3 Inſt.203,, any priviledge, till they be conſecrated by 
the Biſhop. 

Wherea Church And in ſome caſes, though a Church 

ſhall be re- have been conſecrated, it mult be re-conſe- 

anova crated, as in caſe any Homicide , Adultery, 

ars 3. dift.z. Or Fornication ſhall be committed in it, or 

Ecclefiis ſemel. the Church burned : but the re-building of 

Ibid.Si motum. the Walls , if the Altar ( that is, the Com- 

munion Table) were not removed, requires 

no new Conſecration , nor Churches conſle- 


Ibid. crated by Hereticks , In fide San& 'Trini- 
tatis in forma Eccleſiz, are not again to be 
conſecrated. 

Divifion. The Church conſiſts of Three principal 


parts, that is, the Belfrey , or Steeple, the 
Body of the Church with the Ifles, and 
publick Chappels, and the Chancel. 


prcgfiuie oh The Freehold of the whole Church, and 
Freehold is, Church-yard , are in the Parſon or Re- 
11 H.4.12.2, &or, and therefore the Parſon may have 
21 7.21. b an Action of Treſpaſs againſt any Body 
Cr0.Jac.657» that ſhall do any treipaſlable act in the 


od Church, or Church-yard ; as in breaking 


33 H.6.19. 
15 H.9.8. 36 H.6.19, 15 H.7.8, Noy 104. 


Seats 


it. 2 Mr 


Ce- 


ng 


ats 


| of the Churches, and had only two ſhillings 
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Seats annexed to the Church , in breaking 

the Windows, cutting the Trees, or taking 

away the Leads, or any of the Materials 

of the Church, or for breaking Windows, 

the party may be indicted and fined , and 
bound to his good-Behaviour. 


The Body of the Church , the Belfrey , Why: to 
and all publick and common Chappels , 7-2-7 
within or adjoyning to the Church, are by _ 2 
the Laws and Cuſtom of England, to be re- or A 
edified , maintained and repaired , at the $tath.rir. Ac- 
charge of the Pariſhioners and Land-hold- compr. 
ers within the Pariſh ; and herein the Com- 
mon Law and Cuſtom of England is kinder 
to the Clergy, than in other Countries 
_— the whole charge lies upon the, Re- 

or, 


Anciently the Biſhops had a third part How Churches 
of the Tyrhes and Off--ings, in ſome places #** anciently 
a Moiety, and in ſome places a Fourth '2*** 

art, and in conſideration thereof were 
ound to the Repair of the whole Church; 
but upon a Releaſe of this Intereſt to the 


| . ;.. CHO 3 
ReQors, they were acquitted of the Repairs ule woe. 


R 0 000000 D> placuit ut nul- 
for the Honour of the Biſhops Chair, in lieu jus.Conc.Bra- 


| thereof, called Carhedraicum, which duty (as ga.cap.2. _ 
| I take it) was never paid in England; and Cathedraicum, 
the Reaſon might be, becauſe che Biſhops *” ** #9" 

| here were never charged with the repair 


dus. 
of the Churches, and had therefore no 


| ſhare in the Offerings ; 7amen inde quare. 


M 2 The 
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Who is to raiſe The Churchwardens are to raiſe the 

Mony for the Mony for the repair of the Church , and 

repair of 1% are to make the Repais ; and for the raiſing 

: Monies to that purpoſe , they are to make 
their Levies in this manner : 


TR deſign to make a Levy , oy ene tO give 


for the Church, publick Notice in the Pariſh Church, imme- 

diately afrer Common Prayer, of the time 
Co.5.67.b* and placedeſigned for making the intended 
Levy; and rhen at «the place and time ap- 
pointed , the Churchwardens and the Pa- 
riſhioners, there met, are to conſider what 
Sum of Mony will be neceſlary to be raiſed 
for ſuch Repairs as ſhall be then needful ; 
and after they , or the Major part of the 
Pariſhioners, there met , have agreed what 
Sum is fir to be raiſed , then they , or the 
Major part there preſent are to proceed, 
and make an equal Levy upon all the Pa- 
riſhioners and Land-holders within the Pa- 
riſh; and if any of the Pariſhioners refuſe 
Star.Circum- to pay their Rates, being demanded by the 
ſpecte Agatis> Churchwardens, they areto be ſued for, and 
<A to be recovered in the Ecclefialtical Court, 


Re Ori «44 b. | 
DL TG and not elſewhere. 


How it is to be 
recovered, 


Prohibition lies But in caſe the Bounds of the Pariſh come 
where the jn diſpute in the Eccleſiaſtical Court, that is, 
_ Lg the if the Party Aſſeſſed aver that the Land for 
a which he is aſleſſed lies in another Pariſh, 
2 Rolls 291. and not in the Pariſh where it is aſſeſſed, 
L 155.4 if the party be contentious he may have a 


Prohibition, and try it at Common Law. 


And 


The Sunday before the Churchwardens' 


FF" h +5. . A Joe. ©. ogg 


w— OO rr 


= 
8 
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And if the Pariſhioners, when they come har 2 be 
together at ſuch meeting , refuſe or negle&t _ 7 
to joyn in making ſuch Aſſeſſment, or refule _— 
to meet, I conceive the Churchwardens, ha- # ze». 
ving juſt cauſe for ſuch Aſſeſſment, may pro- Cap. Archidiac. 
ceed alone. verb.Subpana, 
For if the Churchwardens ſhall negle& to 
make the Repairs when duly admoniſhed 
by thoſe that have the power to viſit, within 
a certain time the Ordinary or other Viſitors 
ſhall limic, they may proceed againſt the 
Churchwardens by Eccleſiaſtical Cenſures, 
to compel them to do it: And the Law ne- 
ver compels any body to do a thing, they 
have not means to effect. 
And it ſhould ſeem in this caſe, that the 
Parithioners are likewiſe puniſhable by the 
— apr: Judge, for their neglec in this 
kind. 


But ſome are of Opinion, That the Hetley 6. 
Churchwardens cannot proceed alone , but 
muſt compel the Pariſhioners to do it by 
Eccleſiaſtical Cenſures: Ideo quere. 


And it ſhould ſeem,that by cuſtom Lands = Rolls 3os: ' 
in a foreign i\Pariſh may be charged to the *** 
repair of the Church. 


And if any perſon find himſelf aggrieved How to be re- 
at the inequality of any ſuch Aſſeſſment, his #-ve4 again/? 
Appeal is to the Eccleſiaſtical Judge, who is _—_— Ajeſſe 


to ſes Right done. 2 Roll.239.1 
H.6.5.6 7:2'.* 


M 3 Every 
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Landlords not 
taxable for 
their Rentss 


Theſe Taxes are 


1pon the perſon 
in reſpe# of 
the Land, 


Who is charg- 
able to the Or- 
naments. 


Rolls 291.k. 
| 5 
2 Brownl.1 0. 


Landlords 
chargable. 


Land. holders 
are, and the 
Reaſons. 
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Every one that holds any Lands within 
the Pariſh, is in Judgment of Law a Pa- 
riſhioner, chargeable to this Tax ; but the 
Landlord, in reſpe& of the Rent he re- 
ceives, is not chargeable to the repair of tiiz 
Church ; nor in that reſpe&t can be ſaid a 
Pariſhioner. 

And theſe Levies are nor chargable upon 
the Land ; but upon the perſon in reſpect of 
the Land, for the more equality and indiffe- 
rency. 


But there has been fome queſtion made, 
where one that holds Lands in one Pariſh 
and reſides in another, may be charged to 
the Ornaments of the Pariſh Church where 
he doth not reſide: And ſome Opinions 
have been, that Foreigners were only charg- 
able to the Shell of the Church ; but not to 
Bells, Seats, or Ornaments. 


But I conceive the Law to be clear 
otherwiſe, and that the Foreigner that 
holds Lands in the Pariſh, is as much obliged 
to pay towards the Bells, Seats and Orna- 
ments , as to the repair of the Church; 
otherwiſe there would be great confufion in 
making ſeveral Levies,the one for the repair 
of the Church,the other for the Ornaments, 
which I have never obſerved to be practiſed 
within my knowledge. 


Secondly, It is poſſible that all,or the great- 
eſt part of the Land in a Pariſh may be held 
by Foreigners, and it were unreaſonable in 
fuch caſe to lay the whole charge ow = 

| nha- 
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Inhabitants, which may be but a poor Shep- 
herd. - 

Thirdly, The Reaſon alledged againſt this 
charge upon the Foreigners, is chiefly be- 
cauſe the Foreigner has no benefit by the 
Bells, Seats and Ornaments. 


Which receives an Anſwer in Feoffertes Co.5.67.b.; 


Caſe ; for there it is Reſolved, That Land- 
holders, that live in a Foreign Pariſh , are 
in Judgment of Law Inhabitants and Pa- 
riſhioners, as well in the Pariſh where they 
hold Lands, as where they reſide ; and may 
come to the Pariſh-meetings, and have Votes 
there as well as others. | 


For Authorities in the Caſe , it is clear Lindw. Cap. 


by the Canon, That all Land-holders i ip/7s 
degentes, wel alibi, ad quewvis onera Parockis. 
nos ipſos-ipſam Eccleſiam & Ornamenta ejuſ- 
dem concernentia , &* eis in br de jure vel 
conſuetudine incumbentia » conſideratis poſſeſſia- 
num & redituum hujuſmodi quantitatibus , 
cum ceteris parochianss Eccleſiarum praedifta- 
rum, quoties opus fuerit » contribuere tenean- 
Fur 


of Mr.Latch, that it was Reſolved in #ill- 
mot's Cale, H.6 Fac. B. R. and iin Cheſter”s 
Caſe, 10 Fac. That a Foreigner that held 
Lands in another Pariſh wherein he did not 
reſide, was as much chargable to the ancient 
Ornaments of the Church, as Bells, Seats,%c. 
as thoſe that lived in the Pariſh; but that 
ſuch Land-holders could not be charged to 
new Bells,Organs,6&Cc. 

M 4 And 


chiant, 


And I have ſeen a Report under the Hand ,,;z,-;:1es, 
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1 Bulftr.20. And Mr.Bul#frode reports a Caſe about 

- the ſame time, That the Chief Juſtice Flem- 
ing, and Ms. Juſtice Williams were of the 
ſame Opinion, and gavethis Reaſon , That 
the Foreigner might come to Church if he 
pleaſed. 


And having ſaid thus much to this matter, 


Quzic, LT muſt leave it a Quzre amongſt theſe di- 
verſities of Opinions. 


2 Rolls 291k. Tt hath been reſolved, that the Major 


4+ 
— for new Bells or Organs, 

Ph. But if in th ki Levy for the re- 
If ſome ſhould BUT 1 in the MAKINg a LEVY 10 Ie : 
be omitted in a pair of the Church, ſome of the Pariſhio- 
Levy. ners or Land-holders are omitted , if the 
2 Rolls 29k. Churchwardens ſhall ſue. upon ſuch a 
Ibidz90H.ro, LEVY © Prohibition lies in the caſe; ramen 
"0 UELTC. 

Thovgh generally all the Pariſhioners and 
Land-holders within a Pariſh ought to be 
taxed towards the Repairs of the Church, 
as has been faid; yet that Rule admits ſome 
Exceptions 


Who may be For, Firſt, the Reory or Vicarage which 

freed from theſe 55 Agrived out of it are not chargable to the 
Cn repair of the Body of the Church , Steeple, 

p.Licet pz- . " . 

————— publick Chappels or Ornaments, being at the 
The ReHor and Whole charge of repairing the Chancel. 
Vicar. : 

The Founder, Secondly, The Founder of the Church 
H. 3 Car.1.B.R. may preſcribe, That in reſpect of the Foun- 
per Henden. Qation, he and his Tenants have been freed 


irom the charge of repairing the Church. 


Thirdly, 


part of the Pariſhioners may make a Levy 


( 
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Thirdly, It hath been Reſolved , that the Thoſe of = 
Inhabitants of a Chappelry may preſcribe C_— 
That in conſideration that they have time ,R,j, 1,01 
out of mind paid Three ſhillings four pence, ;& 2. 
tothe Repair of the Mother Church, or at 
cheir own charge repaired a certain part of 
the Mother Church, they have been freed 
from all other charges about the Repair 
thereof. | 

But a Preſcription by the Inhabitants of Noy 41. contra 
a Chappelry, That becauſe they have time | Rails 2906 
out of mind repaired ſome partof the Fence jp;a.1 1, 4.x, 
of the Church-yard, they have been freed marſh.91. 
from the Repair of the Mother-Church, Hob.67. 
has been diſallowed: ; 

And yet there hath been ſome Reſolu- 2 Rolls 290. 
tions, thar the Inhabitants of a Chappelry 7: come 
may preſcribe, That in conſideration they ,c.o,a and ſo 
have repaired their own Chappel time out jr wgs Reſolved 
of mind at their own charge , that they P.42 £1.B. R. 
have been freed from the charge of Re- A" 
pairing the Mother-Church ; but there be- — 
ing Opinions to the contrary, ] mult leave it c,-ch of 
as a Quzre: But the better Opinion ſeems Faringdon in 
againſt ſuch Preſcription. Berkſhire. 

If a Petic Chapman take a Standing  Q="e 
weekly in the Market to ſell his Wares, he "4 ms 
ſhall not for this be charged to the Repair yerſus Hutton. 
of the Church. H.4 Car.1. 

A Preſcription , That the Arable Lands Hetley 13 3» 
within a Pariſh had time out of mind been 
only charged to the Repair of the Church, 
has been diſallowed ; for the Houſes are as 


well chargable as the Land. 


If 


( 
, 
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Hob.67. If ewo Churches be united , the Repairs 
CR #u- of the ſeveral Churches ſhall be made as 
ea, how t0 be bef, he Uni 
repaired. ciore tne nions Es , 

And ſo much concerning the Repair of 
Pariſh Churches and publick Chappels an- 
nex'd to them ; and as for the Repair of 
other Chappels, I ſhall defer till I come to 
ſpeak of Chappels. 


I did purpoſely omit, in the former Edi- 
tion of this Book, to ſpeak of the Repair of 
Chancels, left I ſhould have raiſed a Que- 
ſion I could not determine ; but the Point 8 
has lately come in queſtion Judicially, and! | 
ſhall tell the Reader now what I have | 
learned on this Subject. 

Regularly, the Repair of the Chancel, 
both by the Canon Law and Cuſtom of Þ 
Evgland, is to be made by the Recor or | 
Parſon of the Pariſh, which he s com-Þ ; 
pellable tro do by Eccleſiaſtical Cenſure, | 

( 


Suſpenſion and Sequeſtration. 

But the great Queſtion in this caſe is, 
where there is an Impropiator , how to 
compel him to do it , the Redaries and 
Tythes in that caſe being become Lay-fee: 
But this Point coming lately in queſtion in 

P. 29 Car. 2. the -Common-Pleas, between Walwin and 

rot. 372.CGB. Awbry,it was agreed to both-by the Counſel 
that argued on .both ſides, and ;the whole 
Court: : 

Firſt, That the Impropriators are chars: 
able with the repairs of .the Chancels, 

Secondly, That they may in the Eccleſr 
aſtical Courts be compelled by Eccleſiſtical 
Cenſures to repair them. k 

ut 
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Irs But the great Queſtion was, Whether the 
as | Biſhop might ſequeſter the Tythes, they 
being now become Lay-fee? Which Point, 
ol | by reaſon of ſome miſcarriage in the 


n- F Pleadings, did not receive a determina- 
of F tion. 
to Many Preſidents were ſhewed in point, 


Thac impropriate "Tythe had ,been ſeque- 
ſtred by the Ec leftaſtical Judge in this caſe, 


Ui- both Þbctore and ſince the War; and the 
of F betrer Opinion ſcemed to be for the Seque- 
l&- | ftration, it being agreed that the Ecclefiaſti- 


nt cal Court bas Juriſdiction of the cauſe, and 
dl F that being one of the ordinary Procelles of 
Ve Court. 


l, The next thing to be ſpoken of is the gears in 
ol Seats in Churches, . built for the eaſe of the Churches. 
or Pariſhioners to fit, kneel, and ſtand in, for 
w the hearing the Word of God read and 


C, preached, and joyning in Prayers, and 

: other Religious Duties, with the other Pa- 

5 WF riſhioners. 

ON Theſe are to be built 'and repaired as the zy whom to be 

nd Church is to be , ar the general charge of repaired. 

o_ the Pariſhioners, unleſs any particular perſon 

- be chargable to do the ſame by Preſcrip- 

tion. 

ſe The Seats ought to be regular , and of what man- 

le 2 moderate height, that the Behaviour of er #9 be builr. 
, the Pariſhioners may the better. be ob- 

SW ſerved; and if any Body of their own who may build 


Heads ſhall preſume to build any Seat in Sezrs. 
al the Church without the Licenſe of the Or- 
cal dinary , or- conſent of the Miniſter and 
Churchwardens , or in any inconvenient, 
ur place 
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place, or too high, it may be pulled down 
by Order from the Biſhop , or his Arch- 
*Dantries Caſe deacon , or by the * Churchwardens , by 
T.2 Jac.C.B. the conſent of the Parſon ; for the Free. 
Ade ug pry hold of the Church, and all things an- 
—_ = bs nex'd to it, are in the Parſon: And there. 
Seats cut oy foreif any one preſume to cut or pull down 
pull'd down, any Seat annexed to the Church , he may 
who ſhall have haye an Action of Treſpaſs againſt the Mil: 
tve Materials Joer (though he formerly ſec it up) if he 

do it without his conſent or order »from the 

Ordinary ; bur if the Sear be ſer looſe, he 
$ H.7.12. that built it may remove it at his pleaſure, 


as I conceive. 


What the Par. But though the Freehold of the Church 
fon may do in be in the Parſon , yet he cannot pull down 
ee Church. any of the Seats anciently erected , or of 
late ereted; but by Licenſe from the 
Biſhop, or by the conſent of the Church- 


waraens. 


No IF any Seats annex?d to the Church be 
y 108, . 
pulled down, the property of the Materials 
is in the Parſon , and hemay may make uſe 
of them if they were placed in the Church 
by any one of his own head , without legal 
Authority ; but for the Seats erected by the 
Pariſhioners, by good Authority, I take it, 
the property of the Materials upon remoyal 
is in the Pariſhioners. 


Who may diſ- The Churchwardens , with the Appro- 
poſeof the hation of the Parlon , may by Cuſtom diſ- 


Seats. . 
2 Rolle 228, poſe of the Common Seats , builr at the 


g-1,2. charge of the Pariſh, and place the Pariſhi- 
oners 


WIE. JN > We SW 
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oners therein, according to their degrees and 3 Poph.1 40. 
qualities ; but no ſuch Cuſtom can exclude F9*.69- 
the Biſhop from a Temporary diſpoſition of wn ag = "= 
ſuch Seats: But the Biſhop cannor grant Seats tey, H.308 31 
to a man and his Heirs, becauſe they muſt Car.2.8R. 
be attendant to the Houſes. 2 Rolls 288, 
But the Biſhop has no power to diſpoſe 8&5: . 
of the Seats in any private Chappel next to rg 7 
the Church, that is not maintained and re- pob.69. 
paired at the Pariſh charge. 
The Seats in the Chancel are properly in Holt verſ-Ellys. 
the diſpoſe of the Re&or or Parſon ; but it Noy 133+ 
ſhould ſeem that a Pariſhioner may preſcribe 


for a Seat there. 


And note , That all that has been ſaid 
before of Seats, muſt be intended of 
ſuch Seats as no particular Pariſhioner 
has a right to by preſcription ; for 
whereſoever any Pariſhioner is Owner 
of an ancient Meſſuage , to which any 
Seat has been uſed by preſcription time 
out of mind ; there the Ordinary, Par- 
ſon or Churchwardens have nothing to 
do in the diſpoſing of ſuchSeat. 


About Preſcriptions for Seats in Churches, Cro.Jac.667. 
the Law has been controverted ; for ſome- ©-12+106- 
times it has been held , That the Owner of 
an ancient Meſſuage might preſcribe «to 
have a Seat in the Iſle of a Church, which 
himſelf repaired : After it went further for 3 1a. 202. 
a Seat in the Body of the Church , which _"— 
was repaired by him that preſcribed ro 
have it. 

| But 
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But the Law is now ſetled in this Caſe, 
that a man that is Owner of an ancient 
Meſſuage might preſcribe for a Seat in 
any part of the Pariſh Church, within which 
Pariſh fuch Meſſuage ſtands, although he 
have not uſed to repair it. - 
Buxton verſus And this was Reſolved in an Action of 
Bateman, the Caſe brought by BuxtoF, againit one 


T.4 Car.2.B.R. + arwod IT ON 
rot-46 3. Bateman, for diſturbing him in a Quire, in 


174 


which Buxton claimed by preſcription to his 

Houſe , by all the Judges of the Kings 
Vide Syderfin Bench, and after affirmed in a Writ of Er- 
$2,89.209. Tar in the Exchequer Chamber , 10 that this 
malement Ree Point is now fetled by all the Judges of Eng- 
port. land. 


Preſcription And as a man may preſcribe for a whole 

for Burying- Seat in a Church, Iſle or Quire; ſo he 

mg verſus 1a preſcribe for the firſt, ſecond, or other 
] ſitting or place in a Seat. 


Noy 78." 
as And in all theſe caſes of Preſcriptions, 
the Ordinary has nothing to do; but the 
matter is ſolely determinable at Common 
Law, 
Co.Ent.8.b. And as a man may preſcribe to have a 


Quire, Iſle,or Seat in a Church ; io he may 
preſcribe toan ancient Meſſuage , to have 
the ſole Burial of the Dead, in ſuch Iſle, 
Quire, or place in the Church. 
Who may be Anciently none were admitted to be 
buricd in the Byried in the Church but Prieſts, and 


— thoſe that were of clear life and converſa- 
tion. 

, $90.N.9- 451. 

n.29.545'" There 


the Body of Yolgreave Church in Derbyſhire, 


FLY _— } A__T 


| the Archbiſhop of Canterbury could not be 
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There was likewiſe anciently a payment lbid. 5177 
due for thoſe that were buried , called Sym ©217mens for 
bolum anime, Or pecunia Sepukbrals ; and this Burialse 
was paid though the Body was buried in 
another Pariſh. 

But . by the Canon Law , Interdiftum eff — be 
omnibus Chriſtianss terram mortuis vendere &r —_ os 
debitam ſepulturam denegare. But this muſt Conc. Tribu- 
be intended in the Church-yard ; for by rienſis, 
another Canon in the ſame Council it is C2916: 
expreſly decreed , Quod nullus Laics in Eccle- 7" 
ſia ſepeliatur niſi in Cemiteris. 

And by the ſame Council it is decreed, ere one ſha! 
That «bi decimas perſolvebat vium , ſepeliatur mg a 
mort uns. "w 


Anciently there were no Church-yards in Gwe 
iti I . ards in Cities. 
Cities , nor burying of the dead ; ſo chargt. —_—, 
buried in his own Cathedral , till Curbbert ©**" 
Archbiſhop of Canterbury obtained Licenſe 
from the King , that the Archbiſhops 
might be buried in the Cathedral at Can- 


| terbury. 


The Church-yards are of common right 2 Int. 489." 
to be fenced by the Pariſhioners. Co.6.67. 


By the Cuſtom of England, every per- Who may be 
ſon ( except ſuch as are afterwards ex- #uried in the 
cepted) may at this day be buried in the © y0r. 
Church-yard: of the Pariſh where he dies, Mich, gn 
— wa paying any thing for breaking the fpclicndum. 
oil, : 


And 


. ns 
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Who in the And by the Cuſtom of England, every 
Ghurch. Pariſhioner (except as hereafter is excepted) 

may be buried in any common part of the 

Church or Chancel, paying the accuſtomed 

— FeetotheParſon for breaking the Soil,which 
Spelm.Concil. for moſt part is Three ſhillings and four 
8 he pu pence in the Church , and ſix ſhillings and 
4 eight pence in the Chancel ; and this is 
only for breaking of the Floor, and that's 

the reaſon that in ſome places the Church- 

wardens have the Fee for breaking up the 

Church, though of common right ic be- 

longs to the Parſon; and in this the cuſtom 


mult be obſerved. 
Who may ſet Sir Edward Coke is of Opinion, That any 
wp Tombs. erſon may ere a Tomb or Monument 


5 Inf. 202.- for the dead in the Church, Chance, pub- 
lick Chappels, or Church-yards, in a con- 
venient place ; (but I conceive ic muſt be 
intended by Licenſe of the Biſhop , or con- 
ſent of the Parſon and Churchwardens:) 

What remedy And that if any body break it, the party 

if broken. that ſetit there may have an Action againſt 
thoſe that break or pull ic up, or deface it: 

More 878. Andaafter the death of thoſe that ſet it, the 

3 Inft.z02.. Heir ſhall have the Action: 


Who may mt be Some perſons are denied Chriſtian Bu- 
buried in the 521, and therefore ſuch perſons are ex- 
Church, or - as 

e cepted in what is faid before, and may 
Chnarch-yard. ISS 
13.9.2.-placuit Not be buried in the Church or Church- 
& ibid. faten- yard, without ſpecial Licenſe from the Br 
gum, & ibid. ſhop. 
guibus. 


That 
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That is, ſuch perſons as Murder theni- 
ſelves, dye Excommunicated ; thoſe that dye 
in any morcal Sin, Sacrilegious perſons and 
Ulurers; but of Uſurers the Canon holds 
not in England. 

For Grave-ſtones, Winding-ſheets, Coats Gr4ve-Pones, 
of Arms, Penons, or other Enfigns of Ho-yj*. ._. 
nour, hanged up, laid or placed in memory , Ea _ 
of the Dead, the property remains in the Co.12.11 3. 
Executors, and they may have Actions 3 Inſt.1 10, & 
againſt ſuch as break, deface, or carry them 22?- 
away, or an Appeal of Felony. 


The property of the Bells , Books , and hoſe the Bet, 
other Ornaments of the Chuzch, is in the ©* #7e- 
Pariſhioners, and in the cuſtody of the ” _ 
Churchwardens , who may maintain an A-g p,,. wy : 


| tion of Treſpaſs againſt ſuch as ſhall 101.49. 


wrongfully take them away , and the Suc- #7 may have 
ceſlors may ſue this Action for the raking wo Savoy; 
away in the time of their Predeceſſors , "5 
and the damages recovered ſhall be to the 
uſe of the Pariſhioners ; but they may de- 
clare * ad dampnum ipſorum , or dampnum 
parochianorum , and either way good , and 
the Releaſe of one Churchwarden | ſhall + Cro. jac.z 3; 
not bar his Companion ; or they may have 

an Appeal of Robbery, for ſtealing the 

Goods of the Church. 


* Cro.El.179, 
8 E.4.6.b. 


By the Laws of England, in the time of Propersy 
Popery, if a Stranger had taken my changed by 
Goods, and- offered them to an Image > 
In a conſecrated Church ; this had made .--nagomng yd 
as good a change of the property of my 
Goods, as though I had fold them in a 

N Market- 


DARE corre = 7 ate recetc ed 


emerged 
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Market overt; but if I found the Goods 
after in the Wrong doers poſſeflion, I might 
take them again. 
Goods may be A man at this day may give or- dedicate 
given to the Goods to Gods Service in ſuch a Church, 


Church. , . 
apy es and deliver them into the cuſtody of the 


Cro.Car. 343+ Churchwardens, and thereby the property 
is immediately changed, and the Church. 
wardens may have an Action for the taking 
them away. | 


Reverence to There has always been great Reverence 

the Church wgivyen to Churches and Church-yards, and 

= Ae other places conſecrated to Gods Service ; 

OT and anciently Churches and Church-yards 
were Sancuaries for Traitors , Murderers, 
Robbers, Thieves, and others Malefactors; 
and many Laws were made for the regu- 
lation of them, and reſtraining that priyi- 
ledge, till at laſt Sanctuaries, with great 
reaſon 4 were totally taken away ; for they 

Numb.35. were not uſed like the Cities of Refuge un- 

Ms der the Law, for thoſe that unawares killed 
others, but for all People, be the Crime ne- 
ver fo horrid. 


Where SanSua- In the 26:h of H. 8. Sanctuaries were 
ries were taken taken away in High Treaſon , in the 27th 
Sms Of H. 8. they were raken away in wiltul 
cap.13, Murder, Rape , Burglary, Robbery in the 
Sc.274.8.c.12, High-way , or in any Houſe, or in any 
* Fruſtra im- * Church or Chappel, and in wilful burning 


ptorar Ecclehiz 1ny Houſe or Barn with Corn. 

auxilium qui in 

ipſam deliquir, 

C.17.94.4. Ad 

Epiſcopts, But 
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But by a Statute made in the 21th year St-21 Jac.c.28 
of King Fames they were finally taken $9*#varies 
away and aboliſhed, they having too long/"%s my 
continued for the protection of the greateſt " 
Malefa&tors, a thing unfit for hallowed 
places. 

But that Churches and Church-yards 
ſhould not be prophanely uſed, is evident 
from the example of our Saviour, who caſt Mark 11.y.15! 
out thoſe that bought and ſold in the Tem- 
ple, and overthrew the Tables of the Mony- 
changers, and the Seats of them that ſold 
Doves; telling them, My Howſe ſhall be called 
of all Nations the Houſe of Prayer, but you have 
made it a Den of Thieves. 


And in the Council of Mentz it is forbid, ©9%*s nt to 
Us in Eccleſis aut in domibus Eccleſiarum wel _ L mg 
* atrizs placita ſecularia minime fant. aha 
And by a Canon made in the ſixth Ge- Can.go. = 
neral Synod at Conftantinople , buying and *Church-yards. 
ſelling is forbidden in Churches and #7: nd 
Church-yards, wherewith a Canon of our w_—_ —— 
own, made in the time of King Fames, or Church: 
agrecs. yards. D 
And by a Statute made in the 1 3th year Can.76. 
of Edward the Firſt it is enafted , That ©22-99- 
Fairs or Markets ſhould not be kept in Churches tags 
or Church-yards, for the Honour of the Chuzch. 
There is a Canon to this effect, Quod nullus Conc. Cabilo- 
ſecularium, nec in Eccleſia , nec infra atrium ip- nenlis, Can. 1 74 


| ſins Eccleſue, qualecunque ſcandalum, aut ſimul- No f8#:ings 


; Xi Churches 
tates excitare praſumat, nec arma trahere , aut " by 


quemcunque ad uulnerandum, aut interfictendum yards, 
appetere, quod ſi fecerit a communione privetur. 


N 2 And 
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5 Ed.6. cap-4. And to the ſame effe&t there was a Sta- 
tute made in the fifth year of Edward the 
Sixth, © That if any Parſon, &c. ſhould by 
* Words openly quarrel, chide or brawl, 
*in any Church or Church-yard ; that then 
*it ſhould be lawful for the Ordinary of the 
© place, the matter of Fa& being proved by 
* two Witneſſes, to ſuſpend a Lay-perſon, 
* ab ingreſſu Eccleſiz , and a Clerk from the 
© exerciſe of his Office as long as he ſhall 
© think fit, according to the quality of the 
* Offence. 


© And that if any perſon ſhall ſmite or 
lay violent Hands upon any other in the 
* Charch or Church-yard , then pſo fa#o, 
*every ſuch perſon ſhall be deemed excom- 
© municate. | | 


No firiking oy * And if any perſon, &c. maliciouſly 
drawing Wea-* ſtrike another in any Church or Church- 
pons in the «yard, with any Weapon, or ſhall draw 
_ 1, any Weapon in any Church or Church- 
Jt" + yard, to the intent to ſtrike any other 
© therewich ; the party thereof convitted 
© by Verdi&, or two lawful Witneſſes, be 
* fore the Juſtices of Aflize\, Oyer and Ter 
© miner, or Juſtices of the Peace in their 
© Seflions , ſhall have one of his Ears cut 
off; and if he have no Ears, then to be 
© marked in the Cheek with an hot Iron, 
*with the Letter F, and zpſo faffo excom- 

© municate. 


It 


Chap. 12: CounſeUoz, i8x 
It may be a Queſtion, What the meaning 
of theſe words, 1pſo faffo Excommunicate Ipſofatto. 


in this Act ſhall be underſtood , Whether ic PY* 275-p-48. 


ſhall be without Sentence declaratory , or 


no? Which is made a Quzre in Dyer ; but Lindwood,C'sp 


by the Canoniſts, there muſt be a Senrence quia inconti. 
declaratory. . nenti®, verb, 
And the Law ſo abhors violence and 1pſo fa. 
force to be uſed in Churches and Church. 
yards, that it will not admic a man to ſtrike 2* fon aſſaule 
again in his own defence in a Church or —_— ” 
Church-yard; and therefore the Plea of chu-cpoc. 
De ſon aſſault demeſne , is not allowed for a Cro.jac. 3672 
good Plea in that Caſe. 
And to make an Arreſt in a Church or 4rreft in 


| Church-yard, immediately after Divine Ser- Gurches,&&c. 


puniſhable. 


vice, when ic may be done elſewhere, is In- ages 


dictable and Finable. 
And yer it hath been held, That there ways rhrough 


. may be a Way through a Church or Church. Churches gh. 


ard. 18 48.2%. 
By the Statute of x E. 6. the benefit of be 
n : gy taken 

the Clergy is taken away from ſuch as ſteal ,way in $acri- 


any Goods out of any Church or Chap- edge. 
] 


For the puniſhment of ſuch as diſturb the 
Miniſter in the Church, whilſt he is reading 
Divine Service, or arreſting the Miniſter 
whilſt he is attending Divine Service, fee in 
the 11th Chapter before, and Srzar. 50 E. 3+ 
cap5.and 1 R.z.cap.I5. 


And fo much for the Priviledges of 
Churches and Church-yards. | 
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Officers of th The laſt thing I have to ſpeak relating 
Church. to Churches, is the Officers belonging to 
Kirchin 194- the ſame, which in time of Popery were 
many C15 Oftiarii, Leftores , Exorciſt, Aco- 
Iythi, Pſalmiftg, Cantores,@*c. ; 
De Clericis , He that minds to know the ſeveral Duties 
lib, 1cap.13- of all theſe Officers, or Orders, may fatisfie 
Diſtin.2 3.cap himſelf in Bellarmin!s Diſputations , Or in 
Quorandam Gratian y . with the manner of their Ordina- 
Clericerum & TIONS, 
diſt. 25.per- . Amongſt theſe the Churchwardens and 
lectus. Pariſh Clerk or Sexton, who perform ſeveral 
— 4) of theſe Offices, are not reckoned, and 
e taken for a 
Clerk or Sexton, thoſe are now the only Officers of the 
Church of England, and of whom I am 


now to ſpeak. 


Churchwardens The Office of the Churchwardens is to 
Office. take careof the Repair of the Church, and 


<a Stud has the ordering of the Bells and Seatsi, and 
is to provide all Books and Ornaments be- 
longing to the Church, and in his cuſtody, 
and in their charge are all the Goods of 
3 H.5-4 the Church, and they are to provide Bread 


and Wine for the Communion, and to ſee 
there be a decent Communion-Table , with 
a Table-cloth and Carpet, and Flagon, Plate, 
and Bowl of Silver, Gold, or Pewter, for the 
Serviceof the Church , when the Commu- 
nion is Adminiſtred; they are to make Le 
vies, and raiſe Mony for the doing of all. 
this in ſuch manner as is before directed; 
| and at the end of their Office they are to 
give. an accompt of their Receipts, and 
disburſments to the Pariſhioners , and what 
LE OT Fn | remains 


remains in their hands upon ſuch accompr, 8 E.4.5. 
with all the Goods of the Church in their 
cuſtodies, they are to deliver over to their 
Succeſlors. 

There are many things ,more þelong to 
their Office, but ſo well known, I need not 
mention them. 


Theſe Officers by a Canon made in the By whom tobe 


time of King Fames the Firſt, are to be cho- ©9en- 
ſen bythe Miniſter and Pariſhioners ; but if 39: 
they cannot agree of the perſons, then the 
Parſon, Vicar, or Curate , is to chuſe one, 
and the Pariſhioners the other ; but where 
the cuſtom has been to chuſe them: all by 
the Pariſhioners, without the Miniſter , the 
cuſtom muſt be obſerved, notwithſtanding 
the Canon. 


26 H.8.6. 


f.50. 


There were other Officers called Side- Side-men their 


men, but they are almoſt laid aſide ; their 2: 


Office is to affift the Churchwardens in ©*2Jac-99- 


doing their Duties, and chey were to take 
care that no body ſhould loiter or talk in the 
Church-yard or Church-porch , and to fee 
that the Pariſhioners frequented the Church, 
CC. 


The Clerk or Sexton is to be choſen by The Clerks 
the Parſon or Vicar, or in their abſence 9. 


by the Miniſter , who the Sunday after £21391: 


\uch Election , is by him that makes the. 
Election to be declared, who is Ele- 


ed. 
The party ſo eleted ought at leaſt How 20 be 
to be Twenty years of Age, of honeſt Life #4: 
and Converſation, and one that can write, 
N 4. read, 
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2 Rolls 287. 
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read, and ſing: His Office is to afliſt the 
Miniſter at Prayers, and to attend him, and 
to keep the Church and Seats clean , and 
Ero.Car. 589. has the keeping of the Keys of the Church 
2 Rolls 286, to that purpoſe , and is to ring to Prayer, 
£42, and to do many other things ; which by 
cuſtom belong to his Office to do. 
Parſons Law Bur if fuch Pariſh-Clerk have time out 
"m of mind been choſen by the Pariſhioners. 
he muſt be fo ſtill, notwithſtanding the 
Canon. 
And ſo much for Churches, I ſhall next 
proceed to the Chappels. 


Chappel, unde Chappels, in Latin Capele ; about which 
dicitur. denomination I find great diverſity of 
ger. Opinions amongſt the Learned: Some con- 
hog verbo, = Ceiving it takes its name 4 capiendo Laces ; 
F Others are of Opinion they took that name 
4 capxa , becauſe anciently they were co- 
vered with Goat-skins. 
Others think they take their name 4 
cappa Santi Martini, becauſe anciently the 
Kings of France, when they went to. Wars, 
carried that Cap along with them , which 
was kept under a Tent, and thence called 
Capella. 
Others have thought it is taken for a 
Cheſt or Repoſitory, wherein the Relicks of 
Saints were preſerved: | 


Flla,in the ed Amongſt this variety of Opinions, I ſhall 
of 4 word ſig- beg the Readers pardon to put in my own 
ming lice, amongſt the reſt, being not well ſatisfied 


#ns Cap. of with any of theſe : 
Ccapio, z0 Ve ; ; , Wo/g A 
Fez UEe 
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A Chappel, is a Church in ſmaller Cha- $0 a Chappel i 


racer, and therefore I imagine ir might be 
called Capella from the Littleneſs of its con- ,, 
tent or Capacity to receive perſons, it dif- 
fering nothing from a Church , but in the 
dimenſion or content, and that the Church 
is the Elder Siſter. "=, 

Of Chappels there are three ſorts ; Free 
Chappels, Chappels of Eaſe , and Private 
Chappels. 


What thoſe Chappels were that were Minſhey,Cowel 
called Free Chappels, I find likewiſe ſome #n free Chap: 
difference of Opinions; for ſome have been 2 


of Opinion , That they were Chappels 
founded in Pariſh Churches, and endowed 
by the Founder , and made free to all Peo-. 
ple to come, and therefore called Free 
Chappels. 

Others were of Opinion, That they were 
Chappels built by the Kings of this Realm, 
or by their Licenſe, and exempted from 
the Viſitation of the Ordinary. 

Others take them for Donatives, and 
therefore called Free Chappels, becauſe they 
were freely given. 


Theſe Free Chappels, whatſoever they $.;x.6.c.14 


were, were all given to the King in the firit 
year of Edward the Sixth , except ſome few 
that are excepted in the Acts of Parliament 
by which they were given ; or ſuch zs are 
founded by the King, or his Licence, fince 
the Diſſolution : For it is agreed on all 
hands , That the King may ere& a Free 
Chappel, and free ir from the Juriſdi&ion 
of the Ordinary,or may Licenſe a Subje fo 
too. 

, Chap- 
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Chappels of Chappels of Eaſe; ſome of them have 
Zaſe, Parochial Pargchial Rights to Chriſten and Bury , 
—_— ;;%® and are therefore called Parocial Chap- 
difference, Pe» by way of diſtintion from others 
2 Inft.362's that have no ſuch priviledge 3 and theſe 
differ in nothing from Churches, but in 
the want of Recories and Indowments , 
_the Mother being to be ſerved before the 
Daughter. 

Thoſe Chappels of Eaſe which are not 
Parochial , cannot Bury or Chriſten ; but 
are only uſed -for the eaſe of the Pariſhio. 
ners, to hear the Word of God read and 
preacht, and to joyn in Prayers. 


1 


Chappel: hw Chappels have like Officers for the moſt 
w repaired, part as Churches have , diſtinguiſhed only 
a in name; and theſe Chappels muſt be con- 
ſecrated by the Biſhop as Churches are; 
and the Repairs muſt be made by AſſF 
ments on the Inhabitants and Land-holders 
within the Chappelry in the ſame manner 
as for the Repair of Churches, and are 
vifitable by the Ordinary, and the like 


Appeals to the Ordinary for unequal Af: 


ſeſlments; but all this muſt be intended 
of ancient Chappels, and where this courſe 
hath been uſed: For if there be Land given 
for the Repair of them, or any Land or 
Eſtate charged by preſcription ro the Re- 
pairs of them, then the cuſtom muſt be ob- 
ſerved. - 

But of new Chappels of Eaſe there may 
be ſome queſtion, Whether the Ordinary 
can compel the Inhabitants to repair the 
ſame. n 

ut 
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But when a number of People have for 44 E-3-18,;;5. 
their Eaſe joyned together, and erected a 
Chappel, and procured the Biſhop to con- 
ſecrate it (which was the Original manner 
of ereting Churches) it ſhould ſeem in 
reaſon, thatthe Biſhop ſhould have the ſame 
power to compel the Repair , as he has to 
Viſit it, 

But I conceive there is no doubt , but Co.5.63,64.4; 
thoſe of the Chappelry, or the major part Co.8.127. 
of them, may agree to make an Alleſſment 75 Maxim 
for the Repair of ſuch Chappel , and agree 77709 
that the Colle&or for default of payment aq univerlos | 
ſhould diſtrain for ir; and I conceive ſuch quod publice 
By-Law for a publick good , made by the fit per majorem 
greater number, ſhall bind tte reſt. —_—_ 


The Cure of Chappels of Eaſe in many hs has the 
places, is to be performed by thoſe that have C7 of Chap- 
the Cure of Souls in the Pariſh ; and in Sn 
ſome places they are indowed with Lands 7;:paſ in 
or T'ythes, and in ſome places by voluntary diſmes 4. azd 
contributions. * And Land or Tythes may #7» Premunice 
be appendant to a Chappel. —_ - 

Whoſoever by Law or Cuſtom is bound c,, - nods 
to provide Chaplains for any ſuch Chappel, 22 H1.5.46.b. 
may be compelled to do it in the Ecclefi- Raſt.Entr.z.b 
aſtical Courts, or an Action upon the Cale 
lies againſt him at Common Law, to recover 
Damages for not performing ; but this muſt 
not be intended of a publick Chappel. 

The Offerings made at any Chappel are 9ferings ar 
to be rendred to the Mother Church ; but —_— 
this muſt not be intended where by cuſtom, G,.;;, ns P 
time out of mind , the Chaplain has 'ha 
them, for there the Canon will not bind ; 
| g- nor 
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nor does the Canon extend to Chappels of 
Jate ereQion , unleſs they be with a Salvo 
jare matrss Eccleſie tunc conceſſe. 


If the Patron of a Chappel Preſentative 


Chappel 
—_ hs preſent to it by the name of a Church , and 
Church. the Clerk by that preſentment be inſtitued 
47 E:3Ad'" and induced, it hath loſt the name of a 
2 188.364 Chappeland gained the name of a Church: 


Quere, what other alteration is made there- 


Chappels an- f Publick Chappels annex'd to Pariſh 

nex'd 0 Churches , are (as hath been ſaid) to be re- 

o_ = how paired by the Pariſhioners as the Church is; 

be repaired, ; 

2 Inf.439, * but not if any other perſon be bound by 

: cuſtom to repair them. 

Quare Imp. And note, That a Quare Impedit will lye of 

will tye of a 42 Chappel. 

_ In what Caſes the Inhabitants of a Chap- 

+363. - 

F.N.B.33.K. P&lry ſhall be freed from the repair of the 
Mother Church : See -before in this Chap- 

| rer. 

_— " Private Chappels are ſuch as Noble-men, 
and other Religious and Worthy perſons 
have at their own private charge built in or 
near their own Houſes, for them and their 
Families to perform Religious duries in; 
theſe Private Chappels and their Ornaments, 
are maintained at thoſe Noble and Worthy 
perſons charge to whom they belong 3 and 
Chaplains provided for them by themſelves, 
with Honourable Penſions ; and theſe an- 
ciently were all conſecrated by the Biſhop 
of the Dioceſs, and ought ſtill ro be fo 3 bur 
] doubt many have been neglected of late 


r1ime. 
The 


Chap.12. Counſelloz, 


Thelaſt thing I have to ſpeak of, relating Church-yards, 
to Churches, is the Church-yard, in Latin ©*- 


Cemiterium, from the Greek , Quaſi dormito- 
rium, quia mortui dicuntur dormire uſque ad 
reſurrettionem. 


It is the ground wherein the Church is ere- 2 Inft.489. 


Red; the Freehold thereof is inthe Parſon ; 
ſo that the Trees,Grafs,&c. growing in it are 
his ; but he may not cut down the Trees but 


in eſpecial Caſes , as hath been ſhewed elle- cp. Quamvis 


where. 


The Fences are to be repaired at the 2 Inſt.489. 


charge of the Pariſhioners, or in ſuch man- 
ner as by cuſtom has been uſed: And the 
Viſitors in their, Viſitatioas are to inſpect the 
Repairs, and to compel the Reparations, if 
need require.. 

Ie is conſecrated Ground , and partici- 
patesof all the Priviledges belonging to the 
Church, before-mentioned,and the Pariſhio- 
ners may here freely bury their Dead with- 
out contradiction, or paying any thing for 
breaking the Soil. 

It is not to be put to any prophane uſe, to 
have Swine keptin it, or Muck-heaps laid in 
it; but kept decently as a place dedicated 
to Gods Service. ; 
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CH AP. XIII. 


The Thirteenth Chapter treats of Par: 
ſonages, Yicarages, Sine Cura's and 
Donatives, and of the Indowments 
of Vicarages, aud how a Parſonage 
and Vicarage may be reunited ; and 
many other things relating to Pars 
ſonages , Vicarages, and Sine Cu: 


ra's. 
A Parſonage or Parſonage or Rectory , is a certain 
Refhor y, quid. po of Land, T'ythes and Offer- 
ings, eſtabliſhed by the Laws of this King- 


dom, for the maintenance of the Minifter 

thar hath the cure of Souls within the 

Pariſh where he is Retor, or Patron, 

Spelmans Glo. and properly comprehends , Integra Eccle- 
werbo Rector {74 parochials, cum omnibus ſuis juribus, pra- 
ons dirs, decimis , aliiſque proventuum ſpeciebus: 
Alias woulgo diftum beneficium, And ſome- 

times it is taken pro Manſione , ſeu domicilio 

__ Rettoris. . 

15 7.52. And though properly a Refory or Par- 
oat ſonage doth conſiſt of Glebe-Land and 
Sorrel, M.gCar, Tythes with the Offerings; yet it may be 
B.R. a Rectory, though it have no Glebe bur the 
Church and Church-yard ; and in ſome 

places, as in London, and other great 'Towrs 

and Cities, there may neither be Glebe nor 

. Ibid. Tythes; but Annual Payments and Offer- 
| ings 


Chap. 13. Counſelloz. I9T 
ings in lieu thereof, and by the grant of a 
ReQtory all the Glebe, Tythes and Offerings 
will paſs. 


A Vicarage, is a Cantel or Portion of the Cap.Quonian 
Re&ory ſet out by the Patron, Parſon, and 2utem verbo 5: 


= ND EE DE NETIC = 
m __ 


[ Ordinary , for the maintenance of a per. 4+7arcarum: 
petual Vicar , who as Vicegerent of the | 
: Parſon, hath the cure of. the Souls within 'FÞ 
f the Pariſh where he is Vicar : But a Vica- þ 
rage may. confift of Land or T'\ythes alone, | 
s or of Glebe, Tythe, and Offerings, or in 
; an Annual Penſion without Glebe orTythes ; Þ 
and ſuch Penſions have been limited by l 
ſeveral Canons, firſt to five Marks, after it [0 
| was extended to fix Marks, and laſtly to 'i 
N eight. 4 
i But generally Vicarages are indowed with | 
- Glebe and Tythes. | 
r Ml 
e | Of Indowments, fome are beyond all —_—_y 
. . re an 
b time of memory, that is, ſo long ago, that ,,;,,., my: 
M it is not known in what time or age the | 
- ſame was made, and in ſuch caſe it ſhall 
_ be preſumed , that the Vicar was indowed 
>. with ſuch ſhare of the Rectory, Tythes,and 
Lo Offeringz , as the Vicar and his Predecefſors 
have enjoyed by all the time of the memory 
f- of any man. 
8 But if the Indowment it ſelf be extant, 
mu then the Vicar muſt be content wich ſuch 
ne part of the Rectory as he 15 thereby indow- | 
ns ed with, | 


Bute 
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How 70 be But if theſe Indowments be ancient they 
—— _ be expounded according to the uſage 

nce. 
And therefore if a Vicar were anciently 

2 Rolls 335. 7-jn the time of Henry the Third , or before, 
indowed de decimis garbarum, ariſing in ſuch 
a Village, Hamlet or Place, and have by 
colour of this Indowment, as long as any 
body can remember, had the Tyche-Hay 
as well as Tythe-Corn of the ſame Villages, 
Hamlets and Places, it ſhall be preſumed 
that in thoſe days Hay paſt by that 
name. 

Ibid.335.8. So if a Vicar were anciently indowed 

Reynells verſus De minutis decimis', and have by colour of 

Green, M. 10 this Indowment , by all the time of me- 

Jach.R, mory, had the Tythe of ſome ſmall parcel 
of Wood ; although Tythe of Wood in its 
own nature be accompted a great T'ythe, 
yet the Vicar ſhall enjoy the Tythe of this 
Wood by reaſon of the uſage. 

Hetley 70-135. If a Vicarage were anciently indowed 
de Alteragio, which properly ſignifies the 
Offerings at the Altar ; yer if the Vicar, 
by colour of this Indowment , by all the 
time of memory have enjoyed the ſinall 
Tythes, he ſhall have them ſtill. 

2 Rolls 234.7.) If a Vicar be indowed of all the Tythes 

335-4. ariling in the Pariſh (except Corn, ) and 
Owen 74 certain Fields or Grounds in the Pariſh, 

have time out of mind been ſown with 

Corn, till of late they have been planted 

with Hops, or ſown with Saffron, Woad, 

Rape, &c. the Vicar ſhall have the Tythe, 

and not the Parſon. 


And 


—STzPR a a wh » phe 
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And if the Vicar be indowed of all the > Rolls 335. 
white Tythes, or ſinall Tythes ariſing , re- 2X 3 Cro- 
newing,&c. within thePariſh, he ſhall not __ 
by this Indowment have the ſmall Tythes yerey 135. 
ariſing upon the Glebe Lands of the Re- Winch, 76. 
cory , though they ſhould afterwards be 


kvered from the ReQory. 


And it hath been Reſolved, That upon a Yicars ſha? nee 
general indowment of a Vicarage, the Vicar?) hes of 
ſhall not pay the Tythes of his Glebe-Land */* ©. 


to the Parſon. _—_—_ 


P. 7 Car.1.B.R. 
If the Vicar be indowed of all the ſmall Matter upor 


| Tythes, and after Lands that have been 74owments. 

' ſown with Corn, or mowed for Hay , time * 2 335-5- 
| out of mind, whereof the Parſon hath had 

| the Tythe, and theſe Lands are ſince con- 

| verted to Hop-yards, or ſown with Saffron, 

| Woad, Rape, &c. the Vicar ſhall have the 

| Tythes, and not the Parſon : For the In- 

| dowment goes not to the Lands, but the 

| Tythes. 


A Vicar enjoyed a Tythe time out of Hardres 328, 


| mind, which was not in his Indowment; 325 
| and Adjudged good, and ſhall be intended 
| an Augmentation made by the Parſon. 


{ If a Vicar be indowed of all the Tythes 2 Rolls 235.6. 

| ariſing upon a Mannor, he ſhall by ſuch In- 
| dowment have not only the T'ythes of the 
| Demeſn and Tenements; but alſo of the 
| Freeholders Lands within the Mannor. 


O The 


I94 


Upon what 0c« 
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The Parſonage of Luffenbam in Leiceſter. 
ſhire, the 22th of Edward the Fourth , was 
appropriated to the Abby of Suily, upon 
condirion that a Vicarage ſhould be in- 
dowed : A Vicar from time to time ever 
ſince was preſented and paid Firſt-fruits, but 
no indowment now extant, it ſhall now be 
intended that it was indowed, 

The Indowments of Vicarages have been 
always favoured at Law , the Vicars for the 
moſt part having the cure of Souls, 


Indowments of Vicarages were for the 


caſion Vicarages moſt part made upon the appropriating of 


were inadowed. 


IsR.2.cap.6. 
4 H.4.cap.18* 


Bretton verſus 
Ward.' 
M.1 7 Jac.B, R, 


Churches to Religious Houles,&c. and upon 
the Appropriation they did uſually aflign 
ſome ſmall Portion of the Refory to main- 
tain a perpetual Vicar to ſerve the Cure, 
and took the reſt of the Rectory to the uſe 
of Abbies,&c. 

But in proceſs of time the Abbots , &c. 
grew better Husbands, and took the whole 
Rectories to themſelves, without indowing 
of any Vicar, and ſerved the Cures by their 
own Monks and Fryers 3 by which means 
Hoſpitality was neglected, the Churches and 
Rectory Houſes dilapidated , the Miniſter 
often wanting ; whereupon the Statute of 
I5 R. 2. and 4 H. 4. were made, for the 
making -void fuch Appropriations as were 
made without competent indowment of 
Vicarages, and likewiſe againſt the appro- 
priating of Vicarages; but Vicarages in: 
dowed before thoſe Statutes, might notwith- 
{tanding thoſe Stacutes have been approprt 
ated. k 

ut 
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But though for the moſt part Vicarages Sint Cura's 
were indowed upon Appropriations ; yet #97 introduced. 
ſometimes the Parſons , Patrons and Ordi- 
naries did indow Vicarages without any 
appropriation of the Parſonage: And if 
the Vicar were charged upon fuch indow- 
ment with the Cure, as for the moſt part 
they were, then the Parſonage became a 
Sine Cura ; of which more hereafter. 


The Parſon or Appropriator, is Patron How an 1. 
of the Vicarage by common Right ; yet jm) 9 
nevertheleſs a Lay-man might have been Co 
Patron of a Vicarage as well as the Parſon, 11 14.6.18.b.. 
and ſo might the King ; and the Advowſon 39 £.3.33.a.. 
of a Vicarage may be appendant to a Man- !9 E-2- Ruare 
nor by Preſcription, and it ſhall be intended > p - 
it was granted by the Parſon before the x5. ; 
time of memory. | 


14 E+3.8,16:- 
It ſhould ſeem that at the Common Law, #:ehold of ths 
before the Statute of 14 E. 3. the Freehold /759745* #n 
of the Vicarage remained in the Parſon, 5 p.4.c0a. 
and that the Precipe was to be brought ; s.3.17.b-. 
againſt the Parſon; and before that Statute 9 E.3.8.b'.* 
the Vicar could not have had a Furis trum, 
and he ſhall ſtill have aid of che Patron, 
Parſon and Ordinary. 
And as the Vicarage was part, and taken 
out of the Parſonage ; ſo it may be again 
re-united. 
For if the Profits of the Parſonage or Hw « Yics- 
Vicarage fall into ſuch decay, that either of 79ge 11a be 


| them by it ſelf is not ſufficient to maintain '© #7: 


a . 1 H.6.1 41.; 
a Parſon and Vicar, they ought again to be "= E3.29.0. 
re-umited. 


OQ 2 And. 
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2 Rolls337- And the Parſon and Ordinary, in the 

h-1, time of the Vacation of the Vicarage , 
may re-unite the Vicarage to the Parſo- 
nage. 


Where a Vica- And if a Vicarage ſo fall into decay, 
rage may be that the ſame is not ſufficient , competently 
__ i7# to maintain a Vicar, the Biſhop may judi- 
Ibid, hs. Cially compel the Parſon to enlarge the 

icarage or Appropriator ; but by Catzby, 
22 E.4.24. b, 22 E. 4. 24. b.'. ſuch Augmentation muſt 
per Caruby, be made by the Biſhop , Patron and Ordi- 


nary. 


How a Vica- [Tt hath been Reſolved, That where there 
rage may be js a Parſonage and Vicarage indowed , that 
—_— the Biſhop in the Vacation may diſſolve the 
ary verſus yj{carage: But if the Parſonage be impro- 
Bancks, g g& P 
12 Jzc.Scac. Priated , the Biſhop cannot diſlolve the 
Palmer 2199 Vicarage ; for upon a diſſolution the Cure 
muſt reyert , which it cannot into Lay- 
hands: For where there is a Parſonage 
and Vicarage, they both have the Cure; 
the Parſon habitualiter, the Vicar atualiter ; 


peo Noy. - 


How the re; If an Impropriator or Appropriator , 
Fory and Vi= Patron of a Vicarage by agreement between 
carage may be him and the Ordinary , preſents to the Par- 
reunited. onage, by this they are Re-united; and 
qe ir ſhould ſeem that a bare Preſentacion , 
11 H.6.18.b:, WithGut any Agreement at all , diſappro- 

priates the Parſonage, and re-unites the Vi- 


Carage. 


if 


i 


| Perſon in Holy Oiders. 
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If any Charge fall upon the Vicarage, it Charge fals on 

ough to be repair'd by the Parſon. the Vicar, Par- 
And fo mich of Parſonages and Vica-® whe 

Tages. 31H.6.14.2., 


A Donative is a Spiritual Preferment in 4 Donative, 
the Church, Chappel or Vicarage , which 9uid- 
is in the free Gift or Collation of the Pa- My 765- 


, Cro.Jac.6 3. 
tron, without making any Preſentation to —_ 


the Biſhop. 

Neicher needeth ſuch Clergy-man have 
any Admiſſion , Inſtitution , or Induction, 
by any Mandate from the Biſhop,or others 3 
but may by the Patron, or by any other 
authorized by the Patron , be put into pot- 
{:flion. 

And ſuch Incumbent is free from the 
Viſication of the Biſhop, or any other than 
his Patron or his Commiſſioners , and by 
conſequence freed from Procurations. 


* And if the Biſhop ſhould take upon him * * Aſp.29. | 
o - n A Parijb 
to viſit a Donative, and deprive the Incum- 7, ay bs 
bent, he runs himſelf intothe danger of a , ponarivg, 


Premunire. 


1 Inft.33 4,4. 


And note, That a Pariſh Church may 2 Rolls R.r. | 
be a Donative , and have Cure of Souls : 1 Inft.344.2-- 


| And ſuch Donatives cannot lapſe, unleſs by 5 F-7-14+2-. 

| ſpecial Agreement at the Foundation; but 

| the Ordinary may compel the Patron to 
{ collate. 


contra Keble, 


* But the Patron cannot collate a Lay- * Yelv.6r. 


man, as ſome have thought, bur a Spiricual *N-8-35-ct 
1 Init. 3 44-2. 


Q 3 But 
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Cro.Jac.63. But if the Patron once preſent to a Do- 
How 4 Don®- native, and the Clerk upon ſuch Preſen- 


tive may be . . * 1» . 
made Breſm. F2tion be admitted, inſtituted and induRted, 


tative. it is thereby for ever after become Preſen- 
x Inſt.344-2.". tative, and ſhall beno longer eſteemed , or 
F.N.B.35-©% ufed, as a Donative. 
| But if a Stranger that has no Right, 
1 Inf.344-2-- preſents to a Donative, though his Clerk be 
admitted , inſtituted and inducted ; yet 
that ſhall not alter the Nature of the Li- 
"VINg. 


The King may If theKing found a Church, and exempt 
Fourd a Dona» it from the Viſitation of the Ordinary , it is 
zive, or Licenſe a Nonative , and the King ſhall viſit by his 


- _ 0 Chancellor. 
11oft.3444. _ Soit is, if the Ring found a Church or 
Chappel, without any ſpecial words. 
And the King may give Licenſe to a 
Subje& , to eret or found a Church or 
_ Chappel Donative, and exempt it irom the 


Ordinarics Viſitation ; and the Patron may 
in ſuch caſe Viſit by his own Commiſſic- 
ners. 


hy. _— And a Quare Impedit may be brought of 
ative. A Donatiye, quod permittat ipſum praſentare 
x Inſt. 344.2.%, ad Ecclefiam 3 but the Declaration in ſuch 


Yelverton 61. caſe muſt be ſpecial. 


F.N.B.35.c.f. 
PO And Donatives are within the Statute 
Stawreof Againſt Simony , and where they have 


Simony and Cure of Souls, they are likewiſe within the 
Pluraltizes» Statute againſt Fluralities. 


There 
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There is another ſort of Church Liv ings Sine Cura's, 


indowed with Cure of Souls, as has been 
ſaid : But theſe are not within the Stacute 
of Pluralities ; nor are theſe Livings faid to 
be incompatible: For thoſe Livings are only 
ſaid to be incompatible that have Cure of 
Souls ; and therefore I conceive there 
needs no Diſpenſation, or Faculty,for taking 
one of theſe Sine Cura's, though the party 
had another Living before wich Cure of 


. that are commonly called Sine Curg's 31% 
theſe are ſuch Parſonages as have Vicars 


Livings in- 
compatible, 


Quzre, 


Souls : But herein the party is beſt ro be - 


adviſed by ſome Learned Canoniſts ; but by 
the Statute there needs no Diſpenſarions. 


And fo much for Parſonages, Vicarages, 
Donatives, and Sine Cura's : And for other 
Church Preferments, I ſhall refer the Reader 
to Mr. Hughes Learned Treatiſe of the 
Parſons Law, they being above my Under- 
taking. 
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Reſignation, 
quid. 


To whom. 
Dyer 294b. 


To or by a 
ProdGtor. 
Moy 147- 


Gaytons Caſe, 
P. 34 El.C.B, 


The Parſons Part L. 


CHAP. XIV. 


The fourteenth Chapter ſhews , What 
Refignations aud Permutations are , 
and in what manner they may be 
made, and other matters relating to 


them ; and of Union and Conſolidas 


F401S. 


Reſignation is, where a Parſon , Vi- 

car, or other beneficed Clergy.man, 
voluntarily gives up, and fſurrenders his 
Charge and Preferment to thoſe from 
whom he received the ſame, which may be 
abſolutely, or upon condition. 


A Reſignation muſt regularly be made to 
the next immediate Ordinary , and notto 
the Superior. 


A Reſignation may be made by or to a 
Proctor; but a Church is not void by any 
ſuch Reſignation in abſence, till the ſame be 
preſented, and accepted by the Ordinary: 
Or a Reſignation may be made in the pre- 
ſence of a publick Notary in the abſence of 
the Biſhop ; and after it is preſented and 
accepted, it is as good as though the Biſhop 
had been preſent. 


And 
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And though regularly Reſignations ought Reſignation 
to be made to the Biſhop, from whom the 727 #0 the 


| . . - » Kg, 
Clerk, upon his Admiffion, receives his Dar net 


Chargeand Cure ; yet a Reſignation to the Kojuyy 1 
King, as Supream Ordinary , hath been Plo.498.z: 
held good. 


The uſual words of a Reſignation are, Words of Re: 
Renuntiare , Cedere , Remittere, & Reſig- ſenation. 
mare. Dyer ibid, 

Donatives muſt be reſigned to the Patron, ,, ,z,,, , 
and not to the Ordinary ; for the Clerk in noracive is 16 
that Caſe received his Living immediately be refigned. = 
from the Patron. ron pom; _ 

And if there be two Patrons of a Dona- YTY6% 
tive, and the Incumbent refign to one of "447 
them, it is good for the whole: 


In the Caſe of one Gayton, P.34 Eli. in Cro.Jac.c3: 
the Common Pleas, in a Quare Impedit for Yelv.6o. 
the Church of Little Creſingham in Noy- RYfignation in 
folk, a Parſon reſigned his Benefice in the ore A ” 
preſence of a publick Notary , {ponte , pure, jary, 
& ſimpliciter, to the uſe of two upon Con- Semble reſolu- 
dition, quod fi aliqui eorum non admiſſi fuer? tim. 
& realem poſſeſſionem Eccleſie praditte adi-* oo "_ 
piſci non waleant infra ſex menſes, quod RO 
tunc, Ofc. 

And in this Caſe it was very much dif 
puted, whether a Reſignation could be 
Condition ; bur-'at laſt, with adviſement 
with the Civilians, it was Reſolved, That 
2 Reſignation might be upon Condition. 


( 


Permu- 
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Per mutation, Permutations or Exchanges, are where 

quid, two Clergy-men agree to exchange their 
Livings , and after they made ſuch Agree- 
ment and put it inWriting,they make mutual 

Regilt. 306.b.*. Reſignarions upon Condition, in the Form 
following. | 


A Reſigna- - In Dei nomine, Amen. Ego H. 
Don 0Po de W. Rector Eccleſie de N. Lin- 
don. coln' Dioceſ. wolens ipſam Eccle- 
Regi#?. I®n- jam meam cum Eccleſia de P. difle 
Oy 96: Dioceſ. cujus Rector exiftit Dominus 
de W. certis juſtis, & legitimis de 
cauſis fine dolo ® fraude Canonice 
permutare, ipſam Eccleſiam mean 
ex cauſa permutationis hujuſmodi 
G& non alio modo , in ſacras mamus 
wenerabilis in Chriſto Patris Domini 
T. Dez gratia Lincoln” Epiſcopi 
reſigno, ſupplicans humiliter & 
devote, ut H. de hujuſmodi cauſa 


permutationis ipſam reſignationen 


fic fatam & non aliter velitis ad- 


mittere, ®' negotium permutationis 
hajuſmodi quatenus ad wos attinet 


fideliter expedire. Et proteſlor ex- 
preſſe 


—wm_ SZ fog ac Y 


Chap.r4. Counſelloz, 

preſſe in his ſcriptis, quod ſi difta 
permutatio debitum non ſortiatur 
effelum, quod hujuſmodi mea reſig- 
natic pradifa pro nullo penitus 
habeatar. 


To which is added an Inftrument con- 
taining a Proteſtation, in the Form fol- 
lowing : 
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In Dei nomine, Amen. Ego H. TheProte- 
de W. nunc Reflor Eccleſie de Þ, ation. 


Lincoln' Dioceſ. & prius Refor 
Ecclefize de N.difte Dioceſ. proteſtor, 
dico & allego in his ſcriptis, quod ſt 
contingat quod hujuſmodi Eccleſia 
mea de P. abſque dolo & culpa meis 
in hac parte a me aliqualiter evin- 
catur , volo W intendo ad diam 
Ecclefiam de N. abſque aliqua diffi- 
cultate libere & licite redire, &» 
eam re-habere juxta Canonicas ſan- 
Aiones, W proteftor inſuper quod non 
intendo nec vols ab hajuſmodi prote- 
ſtatione ſeu effeu ejuſdem "—_ 

ali- 
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aliqualiter in futuro ; ſed eidem pro- 
teſtationi © contentis in eadem, volo 
G& intendo in futuris temporibus 
firmiter adherere, juris beneficio in 
omnibus ſemper ſalvo,G&c. 


What the effe& of this Proteſtation is, 
I muſt leave to the Civilians to determine, 
however the intent of the thing agrees well 
enough with the reaſon of the Common 
:3E.4.3b. Law ; for at the Common Law if a man 
Co. 4.192.h. exchange Lands, and the Land he receives 
in exchange be evicted, he may repair 
to his own Lands, and re-enter upon 
them. | 


Permutation And it has been Reſolved , That where 

void, quia one two Parſons of two ſeveral Churches , by 

«red before an Inſtrument in Writing , agreed to per- 
#nduFion. , : 

25E.3.sg, mute their Churches by way of exchange, 

Exchange 10. and ſeverally reſigned them into the hands 

Co.2. 74.b” of the Ordinary to that intent 3 and the 

Perkinstit. ſeveral Patrons preſented , according to the 

Exchange. intent of the Exchange , and the one Par- 

ſon was aqmitted, inſtituted :and indudted ; 

and the other was admitted and inſtituted, 

but died before induction; that though the 

induction of the other was abſolute , yet 

this was ſo direced by the precedent Agree- 

ment, which was by way of Exchange, 

which ought to be executed on both parts 

in the life of the parties; and the induction 

could not be made upon Condition; _ 

ore 


Chap. 14- Counſelloz. 
fore for this reaſon it was all Reſolved to be 
void. 

A Union or Conſolidation is where two 
or more Churches are united and conſoli- 
dated into one, and may be for a certain 
time as for the life of the Incumbent; and 
then it is but in the nature of a Plurality, 
or it may be perpetual. 

Unions are made by the Ordinary by the Cro.El.5 06; 
conſent of the Patrons in the Vacancy, with 591- 
the Licenſe or Confirmation of the King : More 661. 
But if the Churches , or either of them, be 32 £3254 
full, the conſent of the Incumbent is like- » Rall 798. 
wiſe neceſlary. 40 Ec3.28.9."; 

By a Statute made in the 37th year of Cauſz 2.16. . 
Henry the Eighth, the Biſhop is enabled to OY wa 
unite Churches which are within a mile one, ,, OE ” 
of the other, without the King's Licenſe or forme du 
Confirmation, ſo as one of the Churches Union. | 
be not above fix pounds in the Kings St 37 H8. 
Book. Cap.21. 

By another Statute in the 17th year of ,, car.2c.;; 
King Charles the Second, the Ordinary is 
enabled in Cities and Corporations to unite 
Churches, with the conſent of the Chief 
Magiſtrates, without the Kings Licenſe or 
Contirmation, ſo the Churches united exceed 
not 1004, per Annum. 

The uniting of Churches ought to be 
cauſa utilitatis ſrve neceſſitatis , as vicinity, 
paucity of Inhabitants, ſmalneſs of the Li- 

Vings,6CC. 

And if twoor more Churches ſhall be u- Cro.El.5o1 + 
nited upon a falſe ſuggeſtion, it ſhould ſeem 2 Rolls 778. 
the Union is void,both by the Common and 
Canon Law. 


At 


_ ; __ ; ; 
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At the Common Law, it ſhould ſeem, 
Churches might be united of any value by 
the Ordinary, with the conſent of the Pa- 


trons and the Kings Licenſe or Confirma- 


tion. 
Cre.Eliz.50T. But I find two Judges affirm, That the 


per Gaudy & Ordinary might unite Poor Livings without 
_— the Kings Licenſe or Conſent ; but not 

great ones. w 

Whence the Judges took this difference, I 

| ,. amto ſeek: For in the height of Popery I 
- hems? > find the Kings Licenſe or Confirmation al- 
92. ways CONCUrIrent. | 
F.Grant.104 And ſo much for Unions and Conſfoli- 

dations, 


Gloria Deo Ommpotenti, 


The End of the Firſt Part, 


OS 


207 


BOOK II. 


L AW 
IYTHES, 


OR 


TYTHING. 


THE 


Second Part: 


L A W 


IYTHES or TY IHING. 


SHEWING 


In what manner all manner of Tythes, 
Offerings, Mortuaries, and all other 
Church Dunes are to be paid, and in 
what Courts and manner they may be 

. recovered, and to what Charges they 
are ſubject. 


With many other things fit for all People, 
but eſpecially Clergy-Men, to know. 


Written by Sir STMIN DEGGE, Ke. 


TO ND 0 N 


Printed by the Afligns of Richard and Edward At- 
kins Eſquires, for R. Sare and F. Hindmarſh. 


| ———— 


To his Worthy and Reve- 
rend Sonin Law, Mr. An- 
tbony T rollop, ReQtor of 


Norbury in Derbyſhire, 


Dear Son, 
T is now above thirty years, 


fince the Tything Table, pub- 

liſhed many years ago, came to 
my Hand ; and upon peruſal there- 
of finding that the Common Laws 
and Canon Laws differed in ma- 
ny things, I thought it would be a 
Work grateful to the Clergy, and 
uſeful to others, to publiſh ſome- 
thing in order to the reconciling of 
them: To which end I had gathe- 
red together ſome Materials ; but 
the War coming immediately on, 
and after that the Eccle/taftical 


P 2 Courts 


The Epiſtle Dedicatory. 
Courts being laid aſide, and other 
Courſes found out for the recovery 
of Tythes, I deſiſted the farther 
Proſecution of that Deſign, until 
it was revived at your requeſt, ſe- 
_ conded by ſome other Reverend Di- 
vines ; whereupon, looking up my 
old Notes, and adding ſuch Fude- 
ments and Reſolutions, that I have 
fince come to the knowledge f 
the whole is reduced to the form 1 
here preſent it to you. Tou have 
moſt Right 70 it, and TI heartily 
wiſh it may be of as great Service 
_ and Advantage to you, and all the 

Reverend Clergy, as is deſired by 
him that is | 


Your affectionate 


loving Father 
 S, D. 


THE 


L AVV 


TYTHES or TYTHING. 


CHAP. LI 


The firſt Chapter ſhews what Tythes 
are, the ſeveral ſorts and kinds there- 


of, and in what manner due, 


Aving in the former part of this 
Diſcourſe ſhewed the Worthy 


and Reverend Clergy-Men in 
what manner they may lawful- 
ly and juſtifiably attain to ſuch Prefer- 


ments in the Church as they are capa» 
ble of,: and in what manner they may 


avoid all the perils and dangers that at- 
tend the Beneficed Clergy-Men. It reſts 
now that I ſhew them what Profits they 
may juſtly challenge to belong to their 


Church Preferments, and in what man- . 


” 3 ner 
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ner to be paid, and how to be recove- 
red, if need require. And firſt of Tythes, 
which the Canonifts define to be, 

A tenth part or portion of Increaſe, com- 
manded to be paid to the Sons of Levi for 
their Miniſtry, wherein they ſerved in the 
Tabernacle. 

Or, as ſome others define them they are, 

Omnium bonoruni licite quaſitorum quota 
pars Deo Divina inſtitutione debita. 

=_ the Common Lawyers define them 
to be, | 

An Eccleſiaſtical Inheritance Collateral to 
the Eſtate of the Land, and of their own pro- 
per Nature due only to an Eccleſiaſtical Per- 
ſon, by the Eccleſiaſtical Laws. 

And for that reaſon no unity of Poſlel- 
ſion can excin& or ſuſpend them 3 but 
they, notwithſtanding ſuch unity remain 


' # efſe, and may be demiſed or granted, 


Divifeons 


notwithſtanding ſuch unity : But may 
more properly in my judgment, be de- 
fined to be, 

A tenth part, or ſome other thing in lieu 
thereof, of all the increaſe yearly ariſing forth 
of the profits of the Lands and Stock, or rai- 
fed by the Induſtry of the Pariſhioner, and 
properly due to the Clergy that have the 
Cure of the Souls in the Pariſh where they 
ariſe. 

And by ſome Canoniſts Tythes have 
been divided only into two kinds, that is, 
Predial and Perſonal: And in this man- 
ner of diviſion they comprehend all man- 
ner of Tythes that ariſe. either immediate- 
ly or mediately from the Land, _ 

a9 
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the name of Predial Tythes 3 which they 
again diſtinguiſh into predial , mediate pon * Sad: 
and immediate ; under which they com- 168. b. 
prehend the Tythes of Corn, Hay, Wood, Lindwood c. 


Herbs, and all other things that either Q20ian prop- 


ter verbis divi- © 


come from the ground by Manurance, ,,,," 2 wc;- 
or of its own nature ;. and under the ya. 

name of Tythes Predial mediate, is com- 

prehended the Tythes of all manner of - 

Cattel and other things that receive their 
nouriſhment from the Ground. 

But Tythes by the Common Lawyers , 1 ft. 649. 
(and which diviſion I ſhall obſerve in my Roll 1,634. a. 
Diſcourſe) are divided into Predial, Mixt 
and Perſonal: And according to this di- 
viſion all Tythes that ariſe from the " 
Ground, - as before is ſaid, immediately, 
are only accounted 'to be Predial : And Lindwood c. 
thoſe that ariſe from Cattel and other Qonzam prop- 
things, that receive their nouriſhment im- rol even 
mediately from the Ground, they call © 
Mixt; and thoſe that ariſe from the La- 

_ and Induftry of Man alone , Perſo- 
nal. 

Tythes again both by the Common Law- 
yers and Canonilts are divided into great 
Tythes, in Latin majores, ſeu groſſe decime 3 
and into ſmall Tythes in Latin mmmores, or 
minute decime. And in this diviſion Corn, 

Hay and Wood are all accounted groſs 
or great Tythes. But there has been ſome 
queſtion whether Tythe Wood ſhould be 
accounted a great or minute Tythe; 
and reſolved that if a Vicar be only in- 
dowed with the ſmall Tythes, and have Rolls 1. 643; 
by reaſon thereof always had Tythe '*** 
P-4 Wood, 
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Wood, that in ſuch caſe it ſhall be account- 
ed a ſmall Tythe, otherwile it is to be ac- 
counted amonglt the great Tythes. And 
Woods has been 'twice adjudged to be a 
| {mall Tythe, as Litleron Reports. 
Cro, El.g67, But all manner of Tythes of Gardens, 
Hutton 77. Herbs, Roots, Fruit, Saffron, Woad, whe-' 
Cro. Car. 28. ther fowed in Fields or Gardens, Flax, 
_ 1-643 Hemp, Hops, Rape, and all other Predial, 
hs Perſonal and mixt Tythes are accounted 
Palmer 219.* inter minutas decimas > but in Udal's and 
220"'s TindaPs Caſe, Hutton 59. in ſome caſes 
Hops, Woad, &c. may be great 'Tythes 
in places where they are much ſowed. 
Lindwood c. And herein the Cuſtom. of England is 
Lyontom P'P- kind to the poor Vicars, making many 
per ver. tat things to! be allowed for minute Tyrhes 
FTI that are not ſo in others. 
I have been the longer in this diviſion of 
Tythes, between- great Tythes and ſmall 
Spelm.Gloff, Tythes, becauſe many Vicarages are en- 
28.Cro.El.z78 dowed with the ſmall Tythes only 3 and 
wety 29% - ſome - Indowments you _ 
+ /-*.., the word Alteragium, which by cuſtom 
Quo Fire dtbite nay as well compretans the ſinall Tythes, 
as ſuch Profits as ariſe from the Altar. 
Now perhaps it may be expected I 
ſhould ſay ſomething to ſatisfie the Read- 
er by what Law Tythes became due un- 
der che Goſpel. Bur in that point I find 
ſo great a difference between the Cano- 
niſts, School-Men and Divines, that it 
would: be a great preſumption in me to 
take upon ' me to determine the point 3 
the rather becauſe I am informed by a 
reverend, learned and grave any * 
tnat 


- 


2 Bull, 27, 


Littl,Rep. 244- 
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that the Learned Selden retracted his O-,, .. .. 

"—e ” . Heylins Hiſt. of 
pinion therein ; and what it was you mav p,z;,ggtery 301 
tee in the places noted in the Margent : Sela. yiſt. ae- 
Bur fo far as I have obſerved, they all cim c.s.Sc&.g. 
agree in this, That Tythes quoad ſuſtenta- ©: 7: -n eh 
Honem Cleri vel Miniſtrorum Dei are Fure ,; ;,, ;,; 

9 - "e Epiſile to 
Divino: So that the ſole queſtion amongit the reader. 
all theſe Learned Men is about the quan- The Queſtion, 
tity, or quota pars. But be they due jure 
Divino, jure Eccleſiaſtico, or jure Humano, 1 
conceive the difference cannot be great, 
ſince, as it muſt neceſlarily be confeſſed, 
they have been given and conſecrated 
Deo & Santtz Ecclefie ; and fo being dedi- 
cated to God and his Service (in my poor Do. & Stud. 
judgment) the taking them away from | 2: ©: 55- 
the proper uſe and end, cannot be leſs 1,4 

» . - - . bY 4, * 
Sacrilegious, than if they were without dil- 
pute Fure Divine. | ſhall not therefore ſtuff 
this preſent Diſcourſe with the Arguments 
_ of any ſide, but ſhall leave the Learned 
to their own conceits, it ſerving my pur- 
poſe that they be due by any Law, Divine, 
Humane or Eccleſiaſtical. My next Ex- 
amination ſhall be to whom they are 
due. | 
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CHAP. IL 


T he ſecond Chapter ſhews to whom Ththes 
are due, and by whom to be paid. 


der ag os Favs ſhewed in the former Chapter 

_—_— what Tythes are, and the ſeveral 
kinds thereof, I ſhall in the next place 
ſhew to whom the ſame are due. 

That there were Infeudations of Tythes 
before the Parochial Rights were ſetled, is 
without diſpute both here in England, and 
in other Chriftian Kingdoms and Com- 
monwealths: In which particular the cu- 

Selder's Rift rious may fſatisfie themſelves in Mr. Se/der's 

decim.198 8c, {2iſtory of Tythes, and other Authors. And 

Tho. Aq. Sum. it is more clear, that before the time that 

29. 2e.9. 88, the Parochial Right of Tythes were ſetled, 

art. 3. concly- that the Owners of Lands might grant 

ou their Tythes to Eccleſiaſtical or Religi- 
ous Perſons (a mulcitude of Preſidents, 
whereof the Reader for his ſatisfaction 
may find in the Aonaſticon Anglicanum of 
Mr. Dugdale : ) ſo that by this means the 
whole Tythes of ſome Pariſhes, and divers 
great Portions out of other Pariſhes, were 
granted to Abbots, Priors, &#c. And ſome 
to the Parſons and Recors of other Pa- 
riſhes; which is the reaſon why at this 
day there are ſeveral Portions of 'Tythes 
held from 'the Pariſh Churches by Impro- 
priators and the Rectors of other Pariſh 
Churches, | 


When 
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When the Parochial Right of Tythes 7h! the Pa- 
was firſt ſetled, there hath been (as ſhould * res Right 
ſeem) a vulgar Error: For *tis frequently Sy as 
faid in our Common Law Books, that be- 10 H. 9. 8. a. 
fore the General Council of Lateran,which 43E 3: 5: 
was held 1179. that every one was at li- png Stud. 
berty to give his Tythes to what Spiri- mba eg b, 
tual, Eccleſiaſtical or Religious perſon he Dyer 84, &c. 
pleaſed 3 -but that by that Council the Pa- 
rochial Right of them was ſetled. Neither 
was ' this an Error of the Common 
Lawyers only, for Mr. Lindwood, a Learn- 
ed Doctor of the Civil and Canon Laws, 
that lived in the time of FH. 5. about two 
- a and fifty years ago, tells us, 
tnat 
Bene potuerunt Laici decimas in feudum re- Lindwood c. 
tinere, & eas alteri, Eccleſiz dare ante Conci- _ ry; 
liam Lateranenſe, non tamen poſt, 8&C. portion. 
Bue there is no Canon in that Council 
to be found, whereby the Parochial Right | 
of Tythes was ſetled, nor was the Paro- Seldens Hiſt. 
chial Right of Tyches ſetled till the year hy HY 
1200. and then not by any Canon, but * © 4 
by a decretal Epiſtle of Pope Innocent the 
Third, a Brief of Epiſtle here follows, 
as I find it in Mr. Selden's Hiſtory of Tyrhes, 
and in Sir Edward Cook's Inſtitutes. 
Perwvenit ad audientiam noſtram, quod mul* tnnocent 3. 
ti in Dioceſi tua Decimas ſuas integras wel Ep.Decrer.l.2. 
duas partes ipſarum non ills Eccleſizs, in - <4 Edit. 
| quarum Parochiss habttant, wel ubi predia gg gens nift 
habent , &* a quibus Eccleſiaſtica percipiunt of Tythes, 231. 
Sacramenta, perſoluunt > ſed eas alixs pro ſua 
diſtribuunt voluntate : Cum igitur inconvent- 
ens eſſe wideatur & a ratione diſſimile, ut 
Eccleſiz 
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Innocent 3- FEccleſie, que Spiritualia ſeminant , metere 
tells us in ViS mop debeant a ſuis Parochianis temporalia, & 
mg habere, Fraternitati tuz ( being directed to 
_ the Pariſh the Archbiſhop of Canterbury ) authoritate 
Prieſt de com- preſentium indulgemns, ut liceat tibt ſuper 
muni jure. hoc, nou obſtante contradiftione wel appella- 
Vid. Decretal. ,,,, cujuſitbet ſeu conſuetudine hattenus ob- 
Greg. 1. 3. de : ' 
decimls C. 3o. [cr ata, quod canomicum fucrit ordinare, & 
Cum in tua faucere quod ſtatuers per Cenſuram Eccleſi- 
Dioceſ. & ibid. ,/?;cam firmiter obſervari : Nulli ergo, 8c. 
C. 29. CUM Cpfirmations, &c. Datum Lateran. 2 No- 
contingar. _n 

nas Juli. 

I muſt acknowledge T give the Reader 
this a little imperfe&t for want of the 
Original ; and it was Sir Edward Coke's 
Caſe alſo 3 for I perceive he borrowed his 
from Mr. Selden. ; 

But ſome have fancied ( and perhaps 
not without reaſon ; for this ſeems not to 
be a general Decree, but a particular In- 
{truction to the Archbiſhop of Canterbury ) 
that the Parochial Right of Tythes was 
not generally ſetled of long after, that 

' 1s, by a Canon made in the Council of 

Vide Selden's Lyozs, which was in the year of our Lord 
Hiſt. of Tythes, 1294. under Gregory the Tenth, in which 
147. Council, it is ſaid, there is a Canon for 
the ſetling the Parochial Right of Tythes, 

but not found among the Canons of that 

Council. But whether that were the Ori- 

ginal, or a Confirmation of ſome other 

Decree or Council, I dare not take upon 

me to judge : But certain it is, that about 

this Century the Parochial Right of Tythes 

was ſetled in general. But though this de- 

cretal Epiſtle of Pope Innocent the THO 

c 
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be not general, yet it was: Obligatory as 


to the Province of Canterbury; 1o that in 


that Province the Parochial Right of 
Tythes may take its date from the time of 
that degretal Epiſtle, which was, as above 
is ſaid, in the year 1200, 

Mr. Doctor Gedolphin in his Repertitorium 
Canonicum ſeems not ſatisfied, that it is a 
vulgar Error in our Books, that before the 
Council of Lateran, every one was at li- 
berty to give his Tythes to what Spiri- 
tual or Religious Perſon he pleaſed ; and 
to prove a ſettlement of a Parochial Right 
of Tythes by a. Council of Lateran, he 
cites a Canon made by Innocent the Third 
in the ſecond Council of Lateran, held 
in the year of our Lord 1120. ſixty years 
before the Council held under Alexander 
the Third, 1179. or as ſome have ic 1180. 
where he ſays it was decreed that the Re- 
ligious Perſons, wiz. the Ci/tertians, Hoſpi- 
talers, Templers, and thoſe of St. Foby of 


Page 358, 


Feruſalem, which by the Popes Paſchal and 


Adrian were exempted from payment of 
Tythes, ſhould pay the ſame to the Pa- 
rochial Incumbent, whereby a Parochial 
Right of Tythes was ſetled by a Lateran 
Council, as he concludes. 

But IT wonder the Doctor ſhould miſtake 
himſelf fo much 3 for firſt, there was no 
Lateran Council in the year 1120. and he 
himſelf in his Catalogue of the Councils 
mentions none to be held that year, but 
afligns the ſecond Lateray Council to be 
held in the year 1131. wherein the Doctor 


5 again miſtaken for the ſecond Lateran page 616, 


Council 


Decret. Greg, 
1, 3. tit, 30. 
cap. 34+ 
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Council that is not. reckon'd amongſt the 
General Councik, was held under Paſchal 
the Second 1112. And the ſecond General 
Council held in the. Lateran, was held 
under Innocent the Second, A4nno 11 239. but 
of neither of theſe Councils are any Ads 
to be produced ; beſides, Pope Innocezt the 
Third entred not upon the Papacy till 
1199. and ſo could hold no Council 

I 120. | 
But I preſume the Door meant the 
Council of Lateran held under Innocent 
the Third, 1215. where there is a Canon 
ſomething like that the Door mentions; 
for by that Council it is decreed, That the 
Ci/tertians, and all other Orders priviledged 
from the Payment of Tythes ( without 
enumerating any more of the Orders ) 
ſhould pay Tythes of ſuch Lands as they 
ſhould purchaſe after that Council,although 
they held them in their own proper hands; 
Eccleſizs quibus ratione pradiorum antea ſolve 
bantur, niſi cum iplis Eccleſis aliter duxerint 
componendum : But this can ſettle no Pa- 
rochial Right, for it is only that the 'Tythes 
ſhall be paid to the Churches, quib antea 
ſolvebantur. And that the Parochial Right 
of Tythes was ſetled before that Coun- 
cil, appears clearly by the very next Ca 
non of that Council: For there being 
Complaints made in that Council that di- 
vers Clerks, as well Regular as Secular, 
upon Grants and Leaſes of their Lands, 
took Covenants of their Grantees and 
Tenants to pay their Tythes to the Gran- 
tors in- prejudice of the Pariſh Prieſts, it 
was 
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was therefore decreed, quod quicquid fueris 
occaſione hujuſmodi patti praceptum Eccleſize 
parochiali reddatur this word reddatur proves 
ſufficiently that the Parochial Right was 


ſetled before that time 3 and Pope Innocent SIe8; 


the Third, in ſeveral of his Epiſtles, de- 
de communi jure. 
was not ſetled by any General Council, 


but by a Papal Conſtitution, appears clear- 
ly by what Sir Robert Parning ſays, who 


lived within an hundred years of this time, 7 & 3 5: ® 


and was after Chief Juſtice of the Com- 
mon-Pleas, who could not be ignorant 
how the Parochial Right of Tithes was 
ſetled; and he ſays, That in ancient time 
before a new Conſtitution made by the 
Pope, the Patron of a Church might grant 
Tythes within his Pariſh to another Pariſh. 
But whether the Parochial Right of 
Tythes was ſetled the one way or the 
other, it ſeems that all former Grants were 
nullified, or otherwiſe the Conſtitution had 
wrought ſmall effe& to the end it was de- 
ſigned, the greateſt part of the Tythes be- 
ing before that time: granted to Monaſte- 
ries, as may be obſerved in the Monaſticon 
—— 
ut notwithſtanding this Conſtitution, 
many of the Abbots held out againſt the 
Pariſh Prieſts, who durſt not, or were not 
able to conteſt them, and after claimed 
the Tythes by Preſcription, that is to ſay, 
by forty years poſleflion, which is a Pre- 
ſcription allowed by the Eccleſiaſtical 
Courts, 


aa 


« $ C. 30, C 
clares that they are due to the Pariſh Prieſts wa "Dio 
Ibid. c.19.cum 


And that the Parochial Right of Tythes <onringar. 


Notg- 
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Courts; and that's the reafon that many 
Portions of Tythes are at this day held 
by Impropriators that had been gained by 
the Abbots by ſuch Preſcriptions, and not 
by their ancient Grants, and by this 
means they got their Preſcription de non 
decimando : For the Canon Law does allow 

one Clergy-Man to preſcribe againſt ano- 

ther, but not a Lay-Man by any means to 

the prejudice of the Church. But if a 
Clergy-Man, Secular or Regular, continue 

to have the poſſeſlion of a portion of Ty:hes 

in.another Pariſh quietly forty years, this 

ſhall make him a good Title againſt the 
proper Incumbent, and the ſame Law holds 

Greg. Decret. Je yon decimando: For it a Clergy-Man 
wm — Religious, Secular or Regular, hold any 
noſicas. Land' forty years together Tythe free, he 
ſhall hold T'ythe free for ever; but if a 

Lay-man hold Lands Tythe free a thouſand 

_ 7: can” years, it avails him nothing by that Law. 
0 Pit 2 Butafter the Parochial Right of Tythes 
was ſertled, it is clear, that no Lay-man 

was capable of Tythes in pernancy, but 

Seldens Bit, IN particular Caſes, till the Statutes, by 
decim. 298. Which the Monalſteries and Religious 
and in his Re- Houſes were diflolved, enabled them : But 
view 478- in ſome ſpecial Caſes Lay-men were capa- 
©0.2: 44-1" ble of Tythes in pernancy, asin the Caſe 


Lay-men capa- ; 6 . . 
ble, of Tythes in Of Pigot and Heron cited in the Biſhop of 


Pernancy. Wincheſter's Caſe, where the Calc is put, 
Co. 2. 45-4'.* That the Lord of a Manor, and all thoſe 
whoſe Eſtate, he had in the Manor time 
out of mind, had paid tothe Parſon of D. 
(in which Pariſh the Manor lay) for the 
time being, a certain Sum for the main- 
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tenance of Divine Service in contentati- 
on of all Tythes ariſing within the ſaid 
Manor, and that in conſideration there- 
of he, and all thoſe whoſe Eſtates he had 
in the ſaid Manor by the time aforeſaid, More $99. 
had and enjoyed all the Tythes ariſing 
in the ſaid Manor : And in this caſe ic 
was adjudged, That the Lord of the Ma- 
nor might. have theſe Tyches in pernan- 
cy, and ſue for the ſame in the Spiritual 
Court ; but a Man cannot claim Tythes 
generally as part of, or belonging to a 
Manor. 

But ſince the ſeveral Statutes made for Lay-Men &p4- 
the diſſolution of Monaſteries, thoſe = of m—_ = 
Tythes which were appropriated to the poo of = 
Religious Houſes fo diflolved are become 4:/uution of 
Lay-Fee, and any Lay-Men by the Laws abbeys, 
of this Realm are capable of them in 
pernancy, and may ſue for the ſame in 
the Spiritual Courts. 

But ſince the Parochial Right of Tythes 42 the Tytbes 
was fetled f 1a facie , all Tythes not — — 
appropriated belong to the Rector of the [7 290” Pri 
Pariſh-Church wherein they ariſe 3 yet portions by 
notwithſtanding the Parſon of one Pariſh Preſcription. 
may preſcribe to havea Portion of Tythes Greg: Decret. 
in the Pariſh of another 3 and ſo might 9" ig 17.4. 
Abbots, Priors and other Religious Per- 44 afl. p. 25. 
ſons preſcribe to have Portions of Tythes Rolls 1.657. 0. 
in Pariſhes whereof they had not the Ad- ww ogy wa 
vowſons, and by conſequence the Paten- J;,,*>,,17p. 
tees from the Crown and the Impropria- tons are to be 
tors may” claim che ſame by preſcripti- proved. _ 
ons in the Abbots, Priors, &c. and the uſage —_— _—_ 
nce the diflolution will ſerve to prove the hw ah 

pre- 
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preſcription and uſage in the Abbots, &. 
that they held the ſame 1o time out of 
mind. But no Lay-Man at this day is ca- 
pable of Tythes in pernancy but under the 
Statutes of Diſſolution, unleſs by a Grant 
by the Biſhop, Parſon and Patron made be- 
fore the diſabling Statutes. 
Extra parochi-- As for Extra-Parochial Tythes, there 
a: Drves. have been ſomediffering Opinions. Sir 1/i/- 
ant liam Herle was of Opinion, that they be- 
longed to the Biſhop of the Dioceſs, as ge- 
nerel Parſon of his whole Dioceſs, ground- 
Seldens mig, 128 his Opinion, as it ſhould ſeem, upon 
decim, ics. fhe Canon Law ; but there was never any 
ſuch Canon received or approved in this 
Kingdom. 
21 Afl. 75, But it hath been reſolved both in Par- 
2 Inſt. 647... ljament and by ſeveral Judgments at Com- 
_ I 557 mon Law, that all Extra-Parochial Tythes 
Seld. Hiſt. de. belong to the King, who is * a mixt Per- 
cim. 36s. ſon and capable of Tythes at the Com- 
ns H.7.18.4, mon Law in pernancy. 
Tag 5 Pt Now having ſhewed in general who 
RyleysRe- are Capable of Tythes in pernancy at this 
cords 50. CQay, and to whom of common right they 
= H—_ belong, I ſhall proceed to ſhew to whom 
Tithes are ap they are due in ſome particular Caſes, 
Cro. El 16, . If a Parſon Leaſe his Glebe-Lands, and 
Azainſi th do not alfo grant the Tythes thereof, the 
Parſons own Tenant ſhall pay che Farſon Tythes: Nay 
_ 20 Fhoughthe Parſon Leaſe his Lands cum om- 
Portman verſ, 2ibns proficuis & commoditatibus eidem [pefFan- 
Hind, M.3r & 7ibus, rendring Rent, pro omnibus exactiont- 
py _ _ | bus & demandis quibuſcunque ; yet notwith- 
Dyer a0 ul, ſtanding the Tenant ſhall pay the Parſon 
ef Quare, the Tythes ariſing upon theſe Lands, 


Selden 399. 


The 
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The like Law it is, if an Impropriator, yeyy 3x, 
Vicar, e&*c. make ſuch Leaſe, &c. 

And as the Parſon ſhall have Tythe of 4gainft his 
his own Tenant, fo he ſhall have of his qt _ 
Feoffee : And if a Parſon hath Lands in @", ol wi 
the ſame Pariſh whereof he is Parſon, and Cro. El. 251** 
demiſes his 'Tythes, he ſhall pay Tythes 
to his Farmer. | = 

If a Parſon ſow his Ground, and then Dyer 43: p.21- 
ſell the Emblements (T mean the Corn ns 2g verſus 
growing upon the Ground) the buyer of yin. «r. Jac. 
the Corn ſhall pay the Tythe of ic to the B. R. 

Parſon that ſowed and fold the Corn. Rolls 655. KI, 

So if a Parſon ſow his Glebe-Land, and 
then Leaſe the Land, the Tenant ſhall pay 
his Parſon Landlord Tythe of this Corn. 

There has been ſome Opinions, that if C-19-88. b.. 
the Pariſhioner ſow his Lands, and before T7 —_ 
ſeverance the Parſon dye, that in this Caſe Madwics 40s 
the Parſons Executors and not his Suc- El. per Poph. 
ceſlor ſhould have the Tythes. & Gawdy vr. 

And there have been ſome Opinions, F<2ner+ 
that if the Parſon ſow his Glebe ani! dye 
before ſeverance, that his Executors ſhould 
not pay Tythes of this Corn. 

But both theſe Caſes, if chey had been To whoy: the 
Law, are put out of doubt by the Statute of Tythes #n the 
25 H. 8, which hath given all the Tyrhes - ara oo. 
and other Profits belonging to the Redtory _ 28 H. 8. 
to the Succeſlor, from the . ny of the laſt c. x1. 
Incumbent, which hach taken away all 
pretence the Executors could have in ſuch 
Caſes. But notwithſtanding this Starure, 

I take the Law to be clear that the Exe- Rolls 65g. k,3- 
cutor of the Parſon ſhall have the Corn 
lown by his Teſtator in hislife-cime, as che 
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Executors of other Tenants for Life have 

by the Law. 
Cap. Nullus And fo it is ſetled by the Statute of 
power # neg 28 H 8, before mentioned: But if the 
hether the yz. Parſon, Vicar, &c. ſow the Land and be 
car and Parſon deprived, reſign or accept another Living, 
ſoak pay to the Succeſſor ſhall have the Tythe. 
_ Ic hath been held, that the Vicar upona 
459. 51% general Indowment ſhall not pay Tythes 
Cromptons Of his Glebe to the Parſon, or the Fruits 
Caſe P. 9, Car. that ariſe from the ſame, Quid decimas Ec- 
T. B, Re cleſia Eccleſie reddere non debet, without ſpe- 
ono cial Words. 
Winch, 70. So if a Vicar be indowed of all the 
Tythes may be- {mall Tythes ariſing within the Pariſh, 
Long to 4 Cha- yet he ſhall not have the ſmall Tythes 


- 457, ariſing upon the Glebe-Lands of the Parſon. 


9100. Tythes by preſcription may be appen- 
Herly 135. dQant toan ancient Chappel. | 
——- * And note, That by the Canon Law, 
Dyer 879. Perional Tythes are to be paid where the 
Raſt. Ent, Party communicates , but predial to the 
Treſp. in dif- Parſon within whoſe Pariſh the Land lies 
pans Lindwood cap. Santta Ecclefia, De decimis, 
Rome 4. in the Gloſs werbo negotionum. 4 
* Decret.Greg, By an Ac of Parliament made in the 
de decim.Cum ſzyenteenth year of the Reign of King 
_— —_ Charles the TJ. It is Ena&ted, That every 
175 Car. 22 Owner or Proprietor, Owners or Propri- 
Cap. 3. etors of any Impropriation , Tythes or 
A Law for the yortions of Tythes in any Pariſh or Cha- 
gies is pelry within the Kingdom of England, or 
Pariſh Church- Dominion of Wales, is, are or ſhall be by 
(7 virtue of this Ad inabled and impow- 
red to give and beſtow, unite and aver 
the ſame, or any part thereof, unto = 
ar- 


Chap.2: O2Lawof Tythes. 
Parſonage or Vicarage of the ſaid Church 
or Chappel where the ſame do lie or 
ariſe, or ſettle the ſame in Truſt for the 
benefit of the ſame Parſonage or Vicarage, 
or of the Curate or Curates there ſucce(- 
ſively, where the Parſonage is Impropri- 
ate, or no Vicar indoawed, according to his 
or their reſpective Eſtates, without any Li- 
cence of Mortmain, any Law or Statute to 
the contrary notwithſtanding. 

And it is farther Enacted by the ſame 
A&t, That if the ſecled Maintainance of 
{uch Parſonages, Vicarages, Churches and 
Chappels ſo united, or of any Parſonage 
or Vicarage with Cure, in the Kingdom 
of Englaud or Dominion of Wales, ſhall 
not amount to the full Sum of one hun- 
dred pounds per Annum, clear and above 
repriſes, chat then it ſhall and may be law- 
ful for the Parſon, Vicar or Incumbent of 
the ſame and his Succeſlors, to take, receive 
and purchaſe to him and his Succeſlors, 
Linds, Tenements, Rents, Tythes or other 
Hereditaments, without any Licence of 
Mortmain , any Law or Statute to the 
contrary notwithſtanding. 


This is an excellent Law, which I hope —_— 2, 
may turn very much to the benefit of the 7, - 
Church, and there is another beneficial _ pee 
Law for the Church, made in the 29th nance of Aug- 
year of the Reign of the late King Charles Mntations. 


the Second, that relates, Whereas divers 
Arch Biſhops, Biſhops, Deans and Chap- 
ters, and other Eccleſiaſtical Perſons, in 
obedience to his Majeſties Letters, bear- 
ing date the firſt of Fune in the twelfth 

Q 3 year 
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year of his Majefties Reign, and out of 
a pious care to improve poor Vicarages 
and Curacies, where the Indowments 
thereof were found too ſmall ro afford a 
competent Maintainance to thoſe that 
ſerve the Cure, have, ſince his Majeſties 
happy return upon the renewing of 
Leaſes of Rectories or Tythes impropriate 
or appropriate, made. or may hereafter 
make divers reſervations beyond the an- 
cient Rent, to the intent the ſame ſhould 
or. might become payable to the ſaid Vi- 
Cars or Curates, in augmentation of their 
Indowments, which have been for the 
molt pare enjoyel1 accordingly. 

But in regard ſuch reſervations were not 
made to the Vicars or Curates, or if they 
were, no convenient remedy could be had 
by ſuch Vicars or Curates, for the recove- 
ry thereof, and they were not at the time 
thereof capable of taking any to their own 
uſe, whereupon the proviſion will'depend 
upon the good pleaſure of the Succeſſor, 
and may in time be diſappointed. For 
eſtabliſhing whereof, it is Enacted, That 
all and every Augmentation of what na- 
ture ſoever, granted, reſerved or agreed 
to be made payable ſince the firſt day of 
Tune in the twefth year of his ſaid Ma- 
jeſties Reign, which ſhall at any time 
hereafter be granted , reſerved or made 
payable to any Vicar or Curate, or reſer- 
ved by way of increaſe of Rent to the 
Leſſor, but intended to be to and for the 
uſe or behoof of any Vicar or Curate, or 
by any Arch-Biſhop, Biſhop, Dean, " 
You, 


= MW x WW 1 WOO CO RL ELD: 


pay 


( 


— ROD FH,)J0 


Chap.2. © Law of Tythes. 


voſt, Dean and Chapter, Arch-Deacon, 
Prebendary, or other Eccleſiaſtical Cor- 
poration, perſon or perſons whatſoever, ſo 
making the ſaid reſervation, out of any 
Rectory Impropriate or portion of Tythes 
belonging to any Arch-Biſhop, Biſhop.Dean, 
Provoſt, Dean and Chapter, or other Ec- 
cleſiaſtical Corporation, perſon or perſons, 
ſhall be deemed and adjudged to continue 
and remain, as well during the continu- 
ance of the eſtate or term upon which the 
ſaid Augmentations were granted , reſer- 
ved or agreed to be made payable, as af- 
terwards in whoſe hands ſoever the ſaid 
Re@ory or portion of Tythes ſhall be charg- 
able therewith, whether the ſame be re- 
ſerved again or not- And the ſaid Vicars 
and Curates reſpectively are hereby ad- 
judged to be in the actual poſleflion there- 
of, tor the uſe of themſelves and their Suc- 
ccilors, and the ſame ſhall for ever here- 
after be taken, received and enjoyed by 
the ſaid Vicars and Curates and their Suc- 
ceſlors, as well during the continuance of 
the Term and Eſtate on which the ſaid 
Augmentations were granted, reſerved or 
Agreed to be made payable as afterwards: 
and the ſaid Vicars and Curates ſhall have 
remedy for the ſame, either by Diſtreſs up- 
on the Rectory Impropriate, or portions of 
Tythes charged therewith, or by Action of 
Debt againſt that perſon who ought to have 
payed the ſame, his Executors or Admini- 
{trators, any disability in the perſon or per- 
ſons,Bodies Politick or Corporate ſo grant- 
ing, or any ditabilty or incapacity in _ 

1. 
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Vicars or Curates to whom or for whoſe 
uſe or benefit the ſame were granted or 
intended to be granted , the Statute of 
Mortmain or any ather Law, Cuſtom, or 
other matter or thing whatſoever to the 
contrary notwithſtanding. 

Provided always, That no future Aug- 
mentation be confirmed by virtue of this 
Act, which ſhall exceed one moiety of the 
clear yearly value, above all repriſe of the 
Rectory impropriate out of which the ſame 
ſhall be granted or reſerved. 

And to the end the ſaid Vicars and Cu- 
rates may the better make appear the cer- 
tainty of the ſaid Augmentations. Be ir 
Enacted, &c. That every Arch-Biſhop , 
Biſhop, Dean and Chapter reſpectively, 
on or before the 29th day of September next 
coming, ſhall cauſe every Leaſe or Grant 
wherein any Augmentation is made, to be 
fairly entred into a Book of Parchment to 
be kept by their reſpe&ive Regiſters for 
that purpoſe. And every Dean, Arch- 
Deacon, Prebendary or other Ecclefiaſti- 
cal perſon reſpectively, ſhall cauſe every 
Leaſe or Grant whereupon ſuch Augmen: 
tation hath been made, by himſelf, his 
Predeceſlor or Predeceſſors, to be entred 
in the ſaid Book to be kept by the Regiſter 
of the Biſhop of the Dioceſs, for entring 
whereof no Fee ſhall be paid nor any thing 
demanded, fave only a reaſonable Reward 
to the Clerk for the entring the ſame, not 
exceeding 5 s. which ſaid Entry being 
examined by the reſpe&ive Arch-Biſhop , 
Biſhop or Dean, and by them reſpectively 

at- 


Ad. . . Ww 


UM cr mowwgfys Wy T2 wa Wo 


* Ro 


Chap.2.  ©2 Law of Tythes. 


atteſted in the ſame Book to be a true Co» 
py of the Original Leaſe or Granr,and the 
Augmentation in the ſame was intended 
for ſuch uſe, ſhall be as a Record, a true 
Copy whereof proved by Witneſſes to be a 
trus Copy ſhall be deemed, taken, adjudg- 
ed and expounded to be good and fut- 
ficient Evidence in the Law, wherein the 
ſaid Vicars and Curates reſpectively, ſhall 
and may by vircue of this Ac from time 


| to time recover the benefit of ſuch Aug- 


mentation. 


And be it farther Enacted that where Augmentations 
any Arch-Biſhop, Biſhop, Dean and Chap: continued 
. ter, or any other Ecceſiaſtical Corporati- 


on or perſon whatſoever, upon the re- 
newing or granting any Leaſe or Eſtate, 
have made any Agreement for an Aug- 
mentation for the Vicar or Curate, and 
the ſaid Augmentation hath for any time 
been accordingly paid, although the ſaid 
Agreement is not expreſt or mentioned 
in the ſaid Leaſe or Grant, every ſuch 
Eccleſiaſtical perſon ſhall cauſe the ſub- 
ſtance of ſuch Agreement to be entred in 
the ſaid Book, to remain for a Memorial of 
it to perpetuity. 

And it is farther Enacted, That ſach 
Augmentation ſo entred ſhall likewiſe con- 
tinue and be for ever hereafter good and 
available in the Law, for the benefit of 
the Vicar or Curate. for whom it was inten- 
ded and their Succeſlors, as well againſt 
the Arch-Biſhop, Biſhop or Eccleſiaſtical 
Corporation or Perſon who agreed for the 
ſame, and his and their Succeſſors , 

| as 


though not £x- F 
preſt in any new i 
Leaſt. ps 


233 


or re See ern Re ere rn rate I CL DEER CRIES” 


Ee eee es EE EE a” SG SE Eo ts m1 Ar ep ee pr nn nn OOO 


234 The Parſons Counſellozt Part 11. 


as againſt every other Perſon enjoying 
the ſaid Rectories or Portions of Tythes 
: intended to be charged therewith in the 
fame manner, and for which they ſhall 
have the ſame remedy as they ſhould or 
ought to have by virtue of this Act, as if 
the ſame had been mentioned and reſerved 
in and by the Leaſe. 
Such Reſervati- And if any queſtion ſhall hereafter ariſe 
ons ſhall have Concerning the validity of ſuch Grants, or 
favourable Eon- any, other matter or thing in this At men- 
friio. toned and contained, ſuch favourable con- 
; : {tructions, and ſuch farther remedy if need 
_ retzevable be, ſhall be had and made for the benefit of 
2 D_— ſuch Vicars and Curates as heretofore have 
ble uſes. been had and made, or may be had for 
other Charitable uſes, 
Leaſes made, And it is farther Enacted, That if upon 
wherein the the ſurrender, expiration or other determi- 
— 97 nation of any Leaſe wherein ſuch Aug- 
— mentation as aforeſaid , hath or ſhall be 
bl . 
he void. granted, any new Leaſe of the Premilles or 
any part thereof be made without exprels 
continuance of the ſaid Augmentation, 
every ſuch new Leaſe ſhall be ucterly void 
co all intents and purpoſes. | 
Proviſo for « There is a Proviſo in this A&, That this 
Leaſeof the A ſhould not invalidate a Leaſe made by 
Parſonage of the Dean and Chapter of York , bearing 
Stourto® #® date the nineteenth day of Ofober, 1676. 
ottingham- . 
ſhire: of the Parſonage of Stcurton in the County 
of Nottingham. 
Another Provi= And another Proviſo, That this Ac ſhall 
ſo not to inve- not invalidate another Leaſe made by the 


lidate a Leaſe be 
Ao Sn and Chapter of Oxon to one Arthur 
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The third Chapter ſhews of what things 
Tythes are due, and in what manner 
the Tythes of Hay and Corn are to 
be paid, 


things annually ariſing . from the —_ £7008 
Ground, either of themſelves, or by the <9. x1. 160. 
Culture and induſtry of the Pariſhioner, F. N. B. 53. E. 
without any deduction of charge in their | 
proper kinds, as ſoon as the ſame may be Linwood c. 
ſeparated and divided from the nine parts, —_ 
in Sheaves, Garbs or Heaps. But the man- RE ht 
nerand form of the payment of Tythes is expenſis. 
tor the moſt part governed by the cyſtom H ou of 
of the place : And therefore if by cuſtom _ ws 
the tenth part of Corn or Hay hath been 
meaſured forth growing upon the Lands, 
as *tis in ſome parts of Lincolnſhire, this 
manner of 'Tything is to be obſerved ; for 
in what manner ſoever the Tythe hath 
been pang time out of mind, = —_ _ 
ner it {till ought to be paid; and theretore 
where Tythe-Corn hack been paid time — 
out of mind,in Sheaves or Garbs bound up, Latch, 12. 
it 15 no good payment to leave it in Bonds 
unbound, as I have known ſome contenti- 
ous Pariſhioners do. 

And it ſhould ſeem that the Pariſhioner More 913. 
_ of Common right ought to bind his Corn 
in Sheaves. See Rolls 1. 644 Ye 5+ 
And 


= regularly are to be paid of all of what things 
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And where the cuſtom was that the 
Parſon ſhould have the tenth Land from 
the Hedge, and the Pariſhioner neglects to 
ſow the tenth Land, the Parſon ſhall not 
have his Tythe in kind, but a ſpecial Acti- 
on on this Caſe for not ſowing it. | 

How the Tythe So for the Tythe of Hay, it.the Pariſhi- 

of Hay is to b: oner have uſed to make it into Haycocks 

paid. before they have ſet forth their Tythes, 

> ;22-,, they muſt doo ſtill; but where there is no 

L, 2,5, a m _ cuſtom,they may ſet it forth in Graſs- 
cocks. 

The ſame order ought to be obſerved in 
all other things ariſing from the Ground, 
as Rape, Saffron, &c. and other Fruit, 

Rakings. 'Bur no Tythes are to be paid for the 
2 Inſt. 652.*. rakings of Corn,unleſs the Pariſhioner frau- 


Cro. El. 650. qulently ſcatter his Corn to couzen the 


GE Parſon of his Tythes. Roll 1. 644. y. 5. 


Littleton 31. ; 
Yelverton 86, Neither are Tythes to be paid of the 
Hetly 133. after-maths of Meadows, nor of balks in 


Rolls 1. 645- Corn-fields, or of the ſtubble of Corn: 


promo ing But if the Meadows be fo rich, that there 
are two Crops of Hay gotin one Year,jor 
two Crops of Woad, &c. there the Parſon 
ſhall have Tythe as well of the latter asof 


the former Crop. 
Rolls r.647.2. If a Man gather green Peaſe to ſpend 
II, 12, in his Houſe, and there ſpend them in his 


Green Peaſe. Family, no Tythes ſhall be paid for the 
ſame; but if he gather them to Sell or 
to feed Hogs, there Tythes ſhall be paid for 
them. ; 


Neither 
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Neither ſhall Tythe-Hay be paid for 
the Graſs growing upon Head Lands,which gg 
are only large enough tor the turning the x. aq - 
Plow. 

But Tythe ſhall be paid of the Hay and , 1,6 5... 
Corn growing in Orchards, though the a 
Tythe of the Fruit growing in them were 
paid the ſame year, be it Apples, Pears, 

Cherries, &c. 


There hath been ſome queſtion about More 682. 


Fodder gotten in the Fenn Lands in Cam- co. Jac. 47% 


bridgeſhire and elſewhere, and ſpent upon Fodder. 
Beaſts of the Plow and Pail, whether it 
ſhould pay Tythesor no; but it hath been 
reſolved , That Tythes ſhall as well be 

paid of this Fodder, as of other Hay 
ſpent upon the Beaſts of the Plow and 

Pail. 

But it has been reſolved, That for Graſs 62f; car 5n 
cut in Meadows to feed the Beaſts of the Meadows for 
Plow, and not made into Hay, Tyrhes 34/ts of the 
ſhould not be paid thereof. _ 


Wells verſus 


It hath been reſolved, That Tares, crawly, T. 1: 
Vetches, &c. cut green for the feeding Car. x. B. R. - 
Beaſts of the Plow, by cuſtom may be Tarts, Yetches 


cut green. 


freed from the payment of Tythes, but not Cro, Car. 393- 


without cuſtom. Jones 375. 


There was a Canon made- by Robert 2 Leonard 27. 


IVinchelſea Archbiſhop of Canterbury and oo 
his Clergy, in the year 1305. whereby it ———_— 
was decreed, that Omnes & ſinguli parochia- 

n integre & ſine diminutione decimas in- 


ferius annotatas Eccleſiis ſuis perſelvant > ſci» 
licet, decimam lattis a primo tempore ſue n0- 
vationis tam menſe Auguſti quam ahis men- 
ſibus 5 de proventibus etiam boſcorum panna- 

giis 
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gizs Sylvarum & caterarum arborum [i ven- 
dantur, vivariorum, piſcatiorum , fluminum, 
ſftagnorum, arborum, pecorum, columbarum, [e- 
minum, frutuum & beſtiarum guarenarum, 
aucupitii, hortorum, curtilagiorum, lane, lin, 
vint & grant, turbarum, in locis quibus fa- 
bricantur &* fodiumur, cygnorum, caponum, 
aucarum, & anatum, ovorum, Thenetii agro- 
rum, apum, mellis & cera, molendinorum , 
venationum, artificiorum, negotiationum, nec 
2on agnorum, Vitulorum, pullorum, equorum 
ſecundum eorum valorem, & omnium proven- 
tuum rerum aliarum de cetero ſatisfaciant 
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competenter Eccleſizs quibus tenentur, nullis ex-. 


penſis ratione preſtationis decimarum deduttis, 
ſeu retentis, niſi tantum de preſtatione deci- 
marum, &# negotiationum > Quod ſi monitio- 
nibus ſuis parere contempſerint, per ſuſpenſic- 
ms , excommunications, & interditti ſen- 
tentias eos ad preſtationem decimarum hujuſ- 
modi compellant. 


This Canon being a Provincial Canon 
of this Nation, and by conſequence 
in force ſo far, as it 1s not croſt by 
the Common Law. Statute Law or Cu- 
ftom of the place, I thought fit to in- 
ſert, though almoſt all che particulars 

therein are ſpoken to in their proper pla- 
_ Vivarti- cog, fave that I have not met with decima 
the Gloſs ſays, is loca in quibus piſces paſ- 

cuntur, & impinguuntur, and ſometime it 

* Sir Henry is taken * pro loco ub; fere includuntur , 
Spelmans Gloſs with which Sir Robert Stapleton's Journal 
_ VIvart- partly agrees 3 but what Tythes are to P 

| pai 


vivariorum 1n any other Canon, which 
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paid for YVivaries, neither the Canon nor 
Gloſs tells us, and I as little can give you 
an account what 'Tythes are due for Curti- 
lage> Theneſii agrorum Mr. Lindwood tells us 
is, Arborum creſcentium circa agros pro clauſu- 
ra eorum , Which by the Common Law of 
England are to pay no Tythe ; for the 
reſt I refer to the proper Chapters. 


CHAP. IV. 


The fourth Chapter ſets forth where , 
and in what Caſes, and in what 
manner the Tythes of Wood are to be 
paid. 


N the time of Stratford Archbiſhop of yow and where 
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Canterbury, in or about the 17th year the wood 7s 
of the Reign of E. 3. 1343. there was a *0 9g4id. 


Provincial Canon or Declaration made to 
this effect. 


Declaramus proviſione concili; ſylvam ca- 


duam illam fore, que cujuſcunque exiſtens L 


generis arborum in hoc habetur ut cedatur, & 
que etiam ſucciſa rurſns ex ſtirpibus aut ra- 
dicibrs renaſcatur , ac ex ea decimam utpo- 
te realem & predialem parochialibus ſeu mas 
tricibus Eccleſiss perſolvendam, nec non Syl- 
varum poſſeſſores hujuſmodi ad preſtationem 
decimarum lignorum ipſorum exciſorum in es 
ficut feent & bladorum onni cenſura Eccleſia» 
fica fore Canonice compellandose A 
ut 


Canon. 


indwood c. 
uamquam ex 
ſolventibus, 
QF 
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Exalt Abride- Burt in or about the ſame year there 
ment, P-40-OU. was a Petition in Parliament, That no 


51. & ibid. 20, 
NutD, 37» 


Man ſhould be impleaded in a Court 
Chriſtian for Tythes of the Woods or Un- 
der-Woods, but in places accuſtomed , 
which was anſwered; as heretofore the 
{ame ſhall be. 

The like Petition was in the 25th year 
of E. 3. and other Parliaments, till at the 
length, in the 45th year of the ſame King, 
an Act of Parliament was made to this 
efte&, reciting, 
ns - the Age of twenty years or of greater age t0 
paid of greazt Merchants to their own profits, and in aid of 
Woods the King in his Wars, Parſons and Vicars of 
Holy Church do implead and draw the ſail 
Merchants in Suit in the Spiritual Court for 
the Tythes of the ſaid Wood, by the name «f 
Silva cxdua, wherby they cannot ſell ther 
Woods to the wery value, to the great damage 
of them and the Realm : It is therefore by 
that Law ordained and eſtabliſhed, That a 
Prohibition in this caſe ſhall be granted, and 
upon the ſame an Attachment, as hath been 
uſed before - this time. 

By which it appeareth that this Act of 
Parliament was but a Declaration of the 
Common Law, Prohibitions and Atrach- 
ments thereupon in ſuch caſe having been 
formerly uſed, and ſo was Paſtor's Opini- 


& H.6. $86, 2.*, ON, 9 H. 6. 2 


T.21E. r.ro., This Act of Parliament was after queſti- 
284, oned by the Clergy, pretending it did not 
Probzbition in paſs as an Ac of Parliament, but only as 


Rnd. an Ordinance, and 1o not binding. -- 
there- 


50 E.3. IO %s» 


That whereas they ſell their great Wood of 
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thereupon the Commons in the next Par- Er2# 4bridg, 
liament petitioned, That it might be enact- 518+ Mu, 21, 
ed, that for Wood above twenty years 
growth, no Tythes ſhould be due, and that 
in all ſuch caſes a Prohibition might be 
g$rocs To which was anſwered, That 
uch Prohibition ſhould be granted as then 
before had been uſed. 
Bur Sir Edward Coke in his Commenta- 
ry upon Magna Charta, does lufficiently 
prove it was an Act of Parliament. 
1. Becauſe it is entred upon the Parlia- 
ment Roll amongſt other Acts of Parli- 
ament. 2. It is under the Title in that Roll 
of Statutes of E. 3. Anno Regni [ui 45. 3. It 2 Inſt, 643; 
was proclaimed with the reſt of the Acts of 644". | 
that Parliament. 4.It is peni'd in the form 
of an Act of Parliament, ws. (It is ordained 
and eftabliſhed.) 5. It hath the conſent of the 
Lords and Commons. 6. There hath been 
infinite Prohibicions upon it. 'To which let 
me add, Thar in the Parliament of $R. 2. 9” ,,.., 
RO 2 
| it was owned for an Act of Parliament, in ent of Record, 
which Parliament *tis like many of the nu. 21, 
perſons were preſent that were at the ma- 
king of the ſaid At. 
And in 9 H. 6. Exception was taken 9 Hs. $6, a. 
to the Prohibition , becauſe it was not 
grounded upon this Statute. 
And in the 11 H. 4 It was affirmed by ,x x. 4. g. a. 
Thirning to be an Ac of Parliament, and 
in force. | 
But whoſoever deſires more ſatisfaction Seldens Hiſt. 
in this point, I refer them to Mr. Se/den*s dedecim.236. 
Hiſtory of Tytbes, and the other places men- 2 _— 643%" 


tioned in the Margent. R's, 6290 
olls 1, 637' 
R Not- a 
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Sylva cedua 
quid. 
SO E. Jo 10.b, ” 


2 Toft. 643.*. 
what ſhall be 
ſaid great 
wood. 

Contra Rolls1, 
640. Q. 5. 
Plow.470.4. b. 
Contra Rollsr. 
640. GC. Jo 
Hob. 288. 
Rolls 1.640.9- 


Noy 30'.* 
Cro. Jac.199*. 
More 909. 
That Birch 3s 
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Notwithſtanding this A&t, many que- 
ſtions were ſtarted what was Sylva ca- 
dus, and many Petitions in Parliament to 
have it declared , to which I find no poſi- 
tive anſwers, but ſometimes referred to 
uſage, and ſometimes the King took time 
to adviſe. 

But Belknap a Learned Judge, 50 E. 3, 
declares, that Sylva cedua is to be intend- 
ed of all manner of Wood that may be 
cut and will grow again ; which all man- 
ner of Wood will do, as he there ſays, 
if it be preſerved from Cattel ; and there- 
fore the Defendant in the Prohibition 
in that Caſe was put to Traverſe, that 
he ſued not in the Spiritual Court for 
the Tythes-of groſs Woods. 

So that the queſtion at this day chiefly 
15> What ſhall be ſaid to be groſs Woods, 
To which queſtion 


The Judges of the Common Law have 


reſolved, That all fort of Wood that is 
uſually imployed for the Building of 
Houſes, Mills, &*c. are groſs Woods, and 
within this Statute: Of which ſort there 
are Oak, Aſh, Elm, Beech, Horſe-Beech 
and Horn-Bean, againſt the Opinion in 
Moiyn's Caſe : Aſp is likewiſe eſteemed 
a groſs Wood, being ſometimes uſed for 
Timber; but for Willows, Hazels, Hollies, 
Maples, Birch , Alders, Thorns, &c. of 
what Age or bigneſs ſoever they be, they 
are regularly to pay Tythes. 


3n ſome places taken for Great #004 and not Tythable. 


But 
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But if they becut for fencing of Grounds, Cro. El. 499." 
or for Fewel to be ſpent in the Houtes of _ 
the Owner within the ſame Parifh, no go. Pe 248 


Tythes ſhall be paid of them. —_ 2, 298. 


Cro. C More 683.. Rolls 1. 6 he _=_ 652. 
ro. ar. In Zoo Ore Zoo OINls I. 44 7. I, 2 L p e 28, p R 
Of what wood Tythes ſhall be paid- 2233 Y 88.110 


But if by Cuſtom Tythes have been Rolls. r. 645. 
paid of fuch Wood, the Cuſtom is to be 8: 9- 
obſerved. | 

Soif a Man cut Wood for the burning Burning pricks. 
of Bricks, which are imployed for the re- Rolls 1. 645. 
pair of Houſes and Buildings of the Owner * 1%: 
within the ſame Pariſh, no Tythes ſhall be 
paid for it ; but if he make Bricks to ſell, 
or for making of Houſes of Pleaſure, or 
other than for neceſſary Habitation, he 
ſhall- pay Tyrhe for the Wood ſpent there- 
in, if tythable. 

If a Man convert his Land intoa Nurſery Nuſeries; 
for Fruit-Trees or other Trees, and fell Rolls x. 637: 
them for profit to ſuch as tranſplant them mn —_— 
_ other Pariſhes, he ſhall pay Tythes of 5,ncs wo ” 

And if the Owner digs them up and Hardres 38: 
ſells them, then he ſhall pay Tythe3 
but if he ſell them ſtanding and the Ven- 
dee digs them up, then he ſhall pay the 
2 ry Wood, and 

a Man cut his Copice-Wood, an 
pay Tythe of them, and ſoon after grub _ _ 
up the Roots to cleanſe the Ground, he c, -, 
ſhall not pay Tythes of them. 

Upon the whole matter ir is left a little 
uncertain which ſhall be accounted groſs 
Wood ; becauſe in = Countries _— 

2 the 
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the meaneſt ſort of Wood is uſed for 
Building, and the Judgments in our Books 
vary, ſome allowing one thing for Tim- 
ber, which another contradicts > bur the 
proper and undeniable Wood for Tim: 
ber are Elm, Aſh and Oak, which are 
uſed for Timber in all Countries and 
places. It reſts now to ſhew in what Caſes 
ſuch Woods as are accounted groſs Wood 
ſhall pay Tyches. 

If Oak, Aſh, Elm, &c. which are 
eſteemed Timber in the Countries where 
they grow, be cut under one and twenty 
years growth, they are accounted Sylva 
cedua, and ought to pay Tythe. 

TL oppings of 
Trees. &c. though the Lops be under twenty years 
2 Inſt. 643% orowth, ſhall not pay Tythes 3 for they 
— are priviledged by the Bodies, neither 
Plowd. —_ ſhall Tythes be paid of the Shoots and 
Rolls r. 640, Under-Wood , which grows from the 
q-1, 334 Roots and Stocks of ſuch Timber-Trees, 
po barges and Trees above the growth of cwenty 
__ years, which have been ielled. 
Bark. Nor ſhall Tythes be paid of the Bark of 
2 Toft. 643-» ſuch Trees as are Timber-trees, and pri- 
Co.11.49:4-* yiledged from the payment of Tythes. 
But Tythes ſhall be paid of the Maſt, 
Acorns, &c. of Timber-trees, becauſe the 
ſame is of annual increaſe. 
2 Tnſt. 643. Neither ſhall 'Tythes be paid of Tin- 
Dotaras. ber-trees, which become dotard, and are 
2 Inſt. 643*%. become arida, ſicca, & non portans folia in 


Cro. El. 477- ate nec exiſkens maheremium. 
Rolls 1, 640» #ſt ff 


q 2. 


Bur the Loppings of great Oaks, Aſhes, 
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If one lop Oaks, Aſhes, &c. under More $og.”, 


twenty years of age, and after let them nk "== 
grow above twenty years of age,no Tythes q, ,, wo 
ſhall be paid of them or their Lops. | 

It hath been held, That il a Wood- Irood mixt with 
ground be mixt with Woods tythable, and grtat and un- 
Woods not tythable, and the greater part 4704s. 
be ſuch as are not tythable, it ſhall pri- wg r__ 
viledge the reſt, and pay no Tythe ; but B.R.Buckkurſi 
if the greater part be tythablc, it ſhall ver. Newman, 
pay the Tythe of ſuch part as is tytha- ® _ = Sta- 
able ; for where the greater part is great T. 26El.B R 
—_ the whole ſhall be cailed grand per Henden, 

OO a 4/0re. 

It hath "hom a queſtion amongſt the 7 ſhall pay 
Canoniſts, who ſhall pay the Tythes of = - of 
Wood tythable, the Buyer or the Seller. Ljindwood c. 
Mr. Lindwood in his Gloſs upon the Ca- 9uanquan ex- 
non before recited, ſeems to be of Opi- ſo!ven:ibus & 
nion, that the Buyer ſhall pay the Tythes, w_ Res: 
OQuia werum enim eft quod decima (equitur Fia at's, 
fruttins, & cum onere decime transferuntur malediflionis 
fruftins in alterum; and this Opinion of #19. «ſpo: tam. 
his ſeems reaſonable, where the Owner of 
the Wood ſells the whole Wood together, 
or parcels it out, and the Buyers cut it; 
but if the Owner of the Wood cut it him- Rolls 1. 656. 
ſelf, and then ſells it by parcels, there it * ** 
ſeems reaſonable, that the Owner of the 
Wood ſhould pay the Tythe ; but by the 
Common Law the Parſon may ſue the one 
or the other at his Eleftion. 

And it is to be obſerved, Thar a whole gotts ;. 637. . 
Province, County or Hundred may pre- Preſcription of 
{cribe in on decimando of Woods, as in 9" *Jinng 9 
the Wilds of Kent and Suſſex, and other _ 
R 3 places, 


| 
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Rolls r. 639» 


The manner of 
paying Tytbe 
100d, 


White verſus 


Aarch, M, 15; 


Jac. C. B, 


places, and therefore the Commons in 
I7 E. 3. upon the making of the afore- 
ſaid Canon moved in Parliament, That no 
Man ſhould be drawn in Plea in the Court 


- Chriſtian for the Tythes of Wood or Un- 


der-wood, except in ſuch places where 
ſuch 'Tythes have been uſed to be paid ; 
for by the ſtrict Letter of this Canon, 
Tythes were to have been paid of all 
manner of Wood, great and ſmall, in all 
places 3 to which the Anſwer is recorded, 
Let it be done im this alſo, as hath been done 
before time. 

The manner of the payment of Tythe- 
wood muſt either be by the meaſure of 
the Ground by Poles, Perches, &c. as *tis 
in ſome parts of Lincolnſhire, or every tenth 
Faggot, Billet, &c. as 'tis paid of Corn 
and other things, but in this, as in all 
other Caſes, the Cuſtom of the place is to 
be obſerved. 

But no Tythe ſhall be paid of Wood 
cut for Hop-poles to be uſed in the fame 
Pariſh, where the Parſon hath the Tythe 
of the Hops. 


CHAP. 
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CHAP. V. 


| The fifth Chapter ſhews where, and in 
| mwhat Caſes Tythe is due for the 
Herbage or Agiſtment and Paſturage 
of Cattel, and who is to pay the 


ſame. 


| [| > _ _ 4 ſpeak - the Bw Pl 
of Herbage, Agiſtment or Depaſturin J 
| of Cattle, for wth I find pe or gs. 
| fave a Clauſe of a Provincial Canon of 
| Robert Winchelſey , dated 1305. in theſe 
| Words: 
| De paſturis autem & paſcuis tam non com- The Canon. 
| munibus quam communibus ſtatuimus, quod Lindwood c. 
| decime fideliter perſolvantur, & hoc per nu- 20mm prope 
| merum animalium & dierum, ut expedit Ec- © * 
| cleſiz. 
The Tythe of the Herbage or Agiſt- gardres 184. 
ment of Cattel is due, where the Owner 
or Farmer of any Lands, depaftures the 
fame with barren Cattel that yield no 
| profit at all to the Parſon; which is a 
tenth part of the yearly value of the 
| Ground fo eaten, but commonly a twenti- 
| eth part is accepted ; but in this, as in all Gro. C 
other Tyrhes, the Cuſtom and Uſage of £7 + 937: 
the place is to be obſerved. Jones 284. 
If the Owner of the Land agiſt it with bo ſhall pay it. 
Foreigners Cattel, then the Owner of the Cro. El. 36s. 
Land ſhall pay the Herbage Tythe 3 bur if * 19% 651 
R 4 he 
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he let the Ground to a Tenant, then the 

$59. Tenant 1s to pay it. Vide Hardres 184. 

Hetley 93. But no Herbage Tythe ſhall be paid 

— Ro = the _— of Beaſts bred for the 
& - tho Plow and Pail, and fo employed in the 
CY ſame Pariſh ; nor for Beaſt, ra and ſpent 

: in the Owner's Houſe in the ſame Pa- 

riſh. Vide Hardres 184. . 

Bulſt. x. 193. SO if a Man eat a Ground with his 

Poph.126. 142 own Saddle Horſes, he ſhall pay no Tythe 

_ —_ for the ſame ; bur if an Inn-Keeper eat up 

Is. Jac. B. R, 2 Ground with Gueſt Horſes, he ſhall pay 

per 3 Inſt, , Tythes for the Herbage of them. 

_— Hough- _ Fas ona _ _ in _— 

- ariſh depaſtures a Ground with Catte 

_— bred for —_ Plow and Pail to be em- 

4s 5. ployed in a Forreign Pariſh , he ſhall 

Beafis bred for pay Tythe for the Agiſtment of ſuch 

the Plow and Cattel. 

"ou And there is no difference between the 
Caſe of a Pariſhioner and a Forreigner, 
where the ground is eaten with unprofi- 
table Cattel, and not bred for the Plow 
and Pail, &c. Saddle Horſes and fatting 
Cattel, as aforeſaid , to be ſpent in the 
Pariſhioners Houſe ; but that the Pariſhi- 
oner as well as the Stranger ſhall pay 
Tythe: But for the breeding of Cattel tor 
the Plow and Pail, &c. conduces to the 
profit of the Parſon in his other Tyches, 
and therefore no Herbage ought to be paid 
for the Agiſtment of them. 

' 2 Inf, 651.. No Tyche is due to the Parſon for the 
_— 9 nz. Herbage of Beaſts fer nature, as Deer, Co 
turz, E,N.B, ies, &'c. Without a ſpecial cuſtom, =_ 

5 3+ &o | Fitts 


Cro. Car. 237. 
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Fitzherbert in his Natura Brevium, ſeems 
to be of Opinion, That there is no Tythe 
due for the Herbage or Agiſtment of Cat- 
tel, and adds this reaſon, becauſe they pay 
Tythe of the Cattel there depaſtured, 
which proves his meaning to be, that there 
is noTythe Herbage due where che ground 
is depaſtured with profitable Cattel. 

Where an Inn-Keeper cats a ground Hardres 35. 
with Gueſt Horſes, he ſhall pay for the 
Herbage of the Ground. : 

It a Ground be eaten with profitable Paſture eaten 
Cattel, as Milch Cows, Ews, Lambs and _ HC 
Cattel bred for Plow and Pail, &c. and 
alſo with barren and unprofitable Cartel, 

_ the Pp" Cattle exceed in _ 

er, it ſhould ſeem the greater part be- ; 
ing profitable , ſhould fre: the reſt, ramen m_ em” 
inde quere. Quezre, 

No Tythe Herbage is to bs paid of the golls 1. 646. 
Agiſtment of Oxen, Horſes or Beaſts of a. 6, 7. 
the Plow, imployed and uſed in the ſame Bs of the 
Pariſh, for” they are profitable Cattel to ©" 
the Parſon. If a Ground be eaten with 
barren and unprofitable Cattel and profita- Ground eaten 
ble Cattel together, and the profitable 97th mix: 
Catcel are the leſs in number, I conceive — 
there is no doubt but the Landlord muſt 
pay Tythe in kind for the profitable Cattel, 
and Tythe ofthe Herbage for the reſt, and 
not Herbage for the whole. 

If there be a cuſtom in the Country to raves and 
ſow Tares, Vetches, &c. to eat them _— eaten 
green upon the ground before they are 8% 
ripe, with Hoſes and Beaſts of the Plow, —_— on 
no Tythe ſhall be paid for the ſame, : E 
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Rolls I. 647. 
a.38& 15, 
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If a Stranger or Pariſhioner buy barren 
Cattel, and depaſture and feed them for 


Of what Cat- Sale, he ſhall pay Tythe for the Herbage 


rel Herbage is 


ue, 
Rolls F: 646.4. 
I3. 


Rolls 1,647.4. 
I 5. 


P. 9. Jac. C.B, 
Parſons Law. 


of them. | 

If a Man buy Oxen, Steers or Horſes, 
and depaſtures, and after ſells them, and 
doth not without fraud, imploy them in the 
Plow, he ſhall pay Tythes for their Agiſt- 
ment : And if he work them fraudulently, 
to defeat the Parſon of his Tythes, ic will 
not ſerve his turn. 

So if a Man buys or rears young Cat- 
tel, and depaſtures them in a Pariſh, and 
does not imploy them there tor a Plow or 
Pail without-fraud, as hath been ſaid, he 
ſay pay Tythe for the Herbage of 
tnEm. 


But for the Graſs of Fallows no Her- 
bage ſhall be paid, becauſe it is for the 
bettering of the Parſons T'ythes in the year 
following nor for the Graſs of Stubble. 


CHAP. 
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The fexth Chapter ſhews where, and in 
what manner the Tythes of Calves , 
Milk, Cheeſe, I'Vooll, Lambs, Piggs, 
&c. arg payable, | 


is the payment of theſe ſort of Tythes, How the Tythes 
L I do not obſerve that the Common ,; c,1,,, 
Law crofſes the Canon in any thing ma- Milk, wooll, 
terial , and therefore. I ſhall recite you Lembs, &c. _ 
the Provincial Canon made by Robert 917. tbe pai 
Winchelſey, and his Clergy, Anno Dom: 1305. whether this 
which 15 tO this effect : Canon were 


maae by him, 
or not, See Lindwood in the Glofſ. 


De nutrimentis autem animalium, ſcilicet my, canon. 
de agnis ſtatutimus, quod pro ſex agnis & Lindwood c. 
infra ſex oboli dentur pro decima ; ſi (eptem Qzomam prop- 
ſent agni in numero, ſeptimus agnus detur pro _ 
decima Reftori: ita tamen quod Rettor Ec- 
cleſia qui feptimum Agnum recipit, tres obo- 
los in recompenſationem ſolvat parochiano a 
quo decimam recipit : Qui ofavum recipit, 
det denarium : ui vero nonum, det obolum 
parochiano, wel expeftet Reffor uſque ad ali- 
um annum, donec plenarie decimum agnum 
poſſit recipere ſi maluerit 3 & qui ita expeftat 
emper exigat ſecundum Agnum meliorem vel 
tetrtium ad minus de Agnss ſecund;i Anni, © 
boc pro gxpeFFatione primi anni, Et ita in- 
telligendum 
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telligendum eff de decima lang: Sed (; 
oves alibi in Hyeme & alibi in eAiſtate 
nutriantur, dividenda ef decima; ſimili- 
ter fi quis medio tempore emerit wel wen- 
diderit oves, & certum fit a qua Par 
chia ille oves wenerint, earundem dividen- 
da eft decima ſicut de re qua ſequitur dug 
domicilia : Si autem incertum fucrit, habeat 
illa Eccleſia totam decimam, infra cujus li- 
mites tempore tonſims inveniuntur : De latte 
vero volumins quod decima ſoluatur dum du- 
rat , widelicet de caſeo tempore ſw, & de 
lafte Autumno & Hyeme, niſi parochiani ve- 
lint pro talibus facere competentem redemp- 
tionem, & hoc ad valorem decimae & com- 
modum Eccleſie. 
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How Woo!l and 
Lamb is tobe Py this Canon the payment of the 
paid. Tythes of Wooll and Lambs is ſfetled in 

this manner, That if the Pariſhioner have 

under feven Lambs or Fleeces, he ſhall 

pay a half peny for every Lamb and 
Latch25g, Fleece ; and if there be ſeven Lambs or 
P. 14 El. Har- Fleeces, and under ten, then the Parſon 
purs Rep. or, @c. isto allow a half peny for every 
_— 2+ 308. one that is wanting but where this Ca- 
And this agrees NON gives the Rector election to take 
with the Levi- Tythe in this manner, or let them run 
tical Law. on till a Lamb or Fleece be due in the 
uongyme. inſuing year, that is not allowed by our 
de cunis fra. Law, for Tythes muſt be paid annually 3 
Ribus quz where Sheep are kept in one Pariſh in 
naſcuntur i Summer, and another in Winter , the 
terra Per an- Tythes are to be divided : So if one buy 


wy _ = in Sheep out of another Pariſh, the Tythe 


v. 22. &23, is to be divided, z. e. to each Rector, - 
is 


5D 1) 100, =, wy Wo "AO 
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his proportion for the time they were 
reſpectively kept -in the reſpettive Pari- 
ſhes; bur if it be not known from whence 
Sheep ſo bought in came, then the whole 
Tythe is to be paid where the Lambs fall 
and the Sheep are ſhorn. 

By the Canon the Tythe of Milk is 
to be paid in Cheeſe whilſt the Pariſhi- 
oner makes Cheeſe ; but in Autumn and 
Winter it is to be paid in kind : But this 
part of the Canon is generally over-ruled 
by the cuſtom of the place; for in many 
places they pay the Milk in kind all 
the year; in ſome places they pay only 
Cheeſe, and in fome neither Cheeſe nor 
Milk, but ſome ſmall rate for itz And in 
ſome Countries they preſcribe to pay no 
Tythe of their Milk at all 3 and the cu- 
ſtom of the place in this, as in all other 
Tything, is to be obſerved, notwithſtand- 
ing the Canon : But for the better expla- 
nation of the meaning of this Canon, 
there was a ſecond Canon made, but the 
date thereof I cannot attain to; the te- 
*nor whereof follows: | 


Quoniam, ut audivimus, ſuper decimis & ne 1yoawood c. 
irimentis animalium inter Eccleſiarum Refores Quoniam andj- 
propter amutiones pecorum ad diverſaram pa- Vimu. 


rochiarum paituras diverſis anni temporibus 
contentiones multimode oriuntur : Nos viam 


pacis preparare volentes ſtatuendo definimus & from one Pariſh 
definiendo ſfatuimus , quod ad Eccleſias in to another. * 


quarum Parochiis oves a tempore tonſionts uſ- 
que ad feſtum Sant; Martini in hyeme con- 
tinue paſcuntur & cubant, Decima lane, 

| lattis 
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Mil and 
Cheeſe. 


laftis & caſei ejuſdem temporrs, licet poſtea 
amore furrint ab ills Parochia & alibi ton- 
deantur, imegre perſoluatur ; & ne fraus fiat 
in caſu predifto, pracipimus, quod antequam 
oves amoveantur a paſturis wel etiam dj- 
ſtrabantur., Eccleſiarum Reforibus ſufficienter 
de ſolwvenda decima caveatur. Quod 5 infra 
pradifum tempus ad diverſarum parochia- 
rum paſturam transferantur, quelibet Eccleſia 
pro rats temporis portione decimam recipiet 
earundem minori triginta dierum [patio in ra- 
ta temporis minime computando. $4 wero per 
fotum temps predittum cubant in una part 
chia & paſcantur continue in alia, "inter ip- 
fas Eccleſias decima dividatar. Quod ſi poſt 
Feſtum Santti Martini ducantur ad paſcua 
aliena, & uſque ad tempus tonfioms in una 
vel diverſis parochiis ſive in propriis paſius 
ris dominorum ſuorum ſroe alterius cujuſcunque 
paſcantur, habita ratione ad numerum ovium 
paſcua eſtimentar & ſecundum eſtimationem 
paſcuorum ab eorum dominis exigantur decime: 
Decima vero laftis & caſes de vaccs & car 
pris proveniens ubi cubant & paſcuntur, ibi 


ſolvatur. Alioquin {i cubamt in una part» 
' chia & paſcuntur in alia parochia, decima it 


ter Reffores dividatur omnino. Agm vero, 
wituli, pulli Equini & alis fatus decimales 
habita ratione ad loca diverſa ubi gignuntur, 
oriuntur & nutriuntur, & ad moram quam 
traxerint in eiſdem, particulariter decimentar. 
Quid wero pro decima debeatur, ubi lac pr 
ter paucitatem waccarum vel ovium ad a 
um faciendum non ſufficit > Et quid pro ag: 
is, vitulis, pullis equinis, wvelleribus, aucs, 
ant aliis hujuemodi, de quibus propter eorum 
me 
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modicitatem decima certa dari non poteſt, con- 
[uetudini locorum duximus relinquendum. Item 

ecipimus quod ſiquis poſt Feſtum Santts 
Martini oves occiderit, wel fi oves quovis ca* 
ſa fortuito moriantur > Decimam legitimam pa- 
rochiali Eccleſia ſolvere non poſtponunt. Et 
fi owes extranee in alicujns parochia tondean- 
tur, Decima thidem tradetur Refori Ecclefiz, 
niſt ſufficienter doceri poſſet quod pro decima 
alibi ſatisfattum ut ſolutionem ibidem facien- 
dam modo legitimo wvaleat impedire. 


There may ſome queſtion be made up- 
on the firſt Paragraph of this Canon , ay _ 
whether the Recor where the Sheep are 
kept from ſhearing till Martlemas, ſhould 
have the whole Tythe of the Sheep for 
the whole year ? But Mr. Lindwood 1n his 
Gloſs conceives it is intended the whole 
Tythe that ariſeth during that time, which 
for Sheep will be nothing at all ; but cer- 
tainly it were very unreaſonable that the 
Recor of the Pariſh where Cattel are 
kept but for half the year, ſhould have 
the whole 'Tyghes, and it cannot be in- 
tended to be' any more than the propor- 
= __ the time they = - _ 

ut by this Canon, if Sheep be kept 5, z, 
leſs than thirty days in any Parith, no m. onſh th " 
is to be allowed the Rector of that Pariſh 495. 
where they are kept fo ſmall a time. 

If Sheep be bought in a little before © 
Share-day, and it is not known that they 
anſwer the Tythes elſewhere, the whole is 
to be delivered to the Rector of the Pariſh 
where they are ſhorg. 

Where 


256 


Cuſtom to pay 
leſs than the 
value of Tythe. 
Verb. conſuet. 
OC, 


Poph. 197*.* 
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Where the Milk is ſo lictle that it will 
not make Cheeſe, or the Calves, Lambs, 
Fleeces, Coles, Geeſe, &c. are fo few in 
number that there will none fall to the 
Parſon, the Canon gives no Rule of ty- 
thing in that Caſe, bur refers it to the Cu- 
ſtom of the place : But the Canoniſts 
generally hold, that Cuſtom to pay leſs 
than a tenth part is not binding; for ſays 
Lindwood, Quod Iaici minus ſoluant quam 
decimam non poteſt conſuetudine introduci, quia 
efſet contra jus divinum; plus tamen fiteſt 
deberi ex conſuetudine. And concludes, Quid 
autem bic loquitur de conſuetudine locorum, in- 
telligas de tali conſuetudine que non excludit 
ſolutionem decima, fed de tali que limitat 
ipſins decime ſolutionem ad commodum FEc- 
clejiz, ſcilicet ad verum walorem wel ampli : 
Herein I perceive the Canoniſts and Com- 
mon Lawyers agree, that'a Cuſtom to be 
free from payment of any 'Tythe, or a 
Rate for it, is not good, . except it extend 
to a whole Country, County, &*. and 
that where there is competent Livelyhood 
tor the Miniſter beſide ; bd che Common 
Law allows of Cuſtoms and Preſcriptions, 
where Mony or ſome other ching is paid 
in lieu of Tythes, though not to the full 
value, as ſhall hereafter be made appear 
in its proper place. | | 


By this Canon it 1s provided , That + 
where Cows feed in one Pariſh, and. 


lodge in another, that the Tythes ſhall 
be divided. 
For the Tythes of Lambs, Calves, 


Colts, &c, the Tythe of them by this Cx 
non 
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non is to be apportioned with reſpec to 

the places where they were engendred, 

brought forth and nouriſhed. 

If a Mans Sheep dye or be killed after 
Martlemas, a proportionable Tythe muſt 
be paid for them. 

The time of the payment of che Lambs, 740 :3ne when 
Kids, Calves, Pigs, &c. is regulary when calves, Lambs, 
they are ſo old, that they may be weaned P##5, &c. re 
and live without the Dam, unleſs the Cu- #9 9 24ia. 
ſtom of the place confine the payment to 
any certain time,or age; and Wool is to 
be paid at Sheer-day. 

If ſeveral Mens Sheep depaſture toge- | jgqwood c. 
ther in one Flock, or under one Shepherd, o.oriamJprop- 
yet this ſhall not make them to be tythed ter verb. lane. 
together, but every Owner ſhall pay his $9994! Mers 
Tyche of them by himſelf; bur if the rs Gang = 
Head of a Family have his Flock mixt wich : 
his Childrens Sheep, which are under his 
tuition, and he takes the profic of them to 
his own uſe, in that caſe they ſhall be tythed 
together. 


Ic hath been reſolved that where Tythe cro. gl. 363: 


Fleeces of Wool are paid, there ſhall be T*- 

no Tythe paid of the Locks and Belts _ LORs. 

but this ſeems to be incended of Locks gous i645, 

caſually lot. Z, 14, Is, 16. 
There is a Cuſtom in ſome Countries Bulſtr.1.3. 242. 

to ſhear their Sheep about the Necks at N&&#2es- 

Michaelmas , that the Wool may not in 

Winter be pulled off with Bryars, and for 

this fort of Wool without Fraud, it hath 

been held that no Tyche ſhall be paid; and ge : 6gls 

ſo of the birling of Sheep without Fraud, * - 

no Tythe is to be paid. . - 


IE--: 
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Rolls 1.646. Tf a Man's Sheep dye of the Rot or 
| Jonny te of other Diſeaſe, or if the Owner kill or ſell 
the Soy them as hath been ſaid, he muſt pay Tithe 
Latch 254, for the Wool ratably. 

Though the Canon dire& one of ſeven 
to be paid only for Wool and Lambs, yet 
in molt places the ſame order by Cuſtom 
is obſerved for Calves, Colts, Pigs, Geeſe, 
ec. which Cuſtom I preſume took its riſe 
beginning from this Canon. 

Cap. Sana By the Canon Law where there is no 

Eccleſia verb., cuſtomary manner of Tything for the 

corum valo- Tythe of Pigs, Geeſe, Calves, Colts, &c. 

Lindwood c. Where they fall ſhort often, the tenth part 

Quoniam prop- Of the Value is to be paid. _ 

ter vtrbis de And note, That where Tythe Milk is 

Caſto, paid in kind,there no Tythe Cheeſe is due, 
and ſo where Tythe Cheeſe is paid for {o 
long, no Tythe Milk is to be paid. 

h_ —— Laſtly note, That where any Perſon 

c. 13 hath Cattel tythable going in a Ground 
or Common whereof the Pariſh is not 
known, the Tythe is to be paid in the Pa- 
riſh or place where the Party lives that 
owns the Cattel. 

Lindwood de Where Sheep lodge in one Pariſh, and 

decimis, cap. depaſture in another, there the Tythes are 


”"—_— a likewiſe to be divided. 


CHAP, 
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CHAP. VIL 


The ſeventh Chapter ſhews where, and 
in what manner the Tythe of Seeds, 
Fruit, Maſi, Bees, &c. is to be 
paid. 


T2 are to be paid of the Fruits yp the Tythe 

ariſing in Orchards and Gardens in of Seed, Fruit, 

their proper kinds when gathered, unleſs Maft, ets, &c, 

there be ſome modus or rate Tythe paid 5 9 #*p4i4- 

in lieu thereof, and ſo of the Seed of Flax, 

Hemp, &c. is to be paid when dreſt up ; 

but this muſt be nnderſtood where the 

Tythe of the Hemp and Flax is not paid 

til after the Seed is gathered ; for it the 

Tythe be paid before the Seed threſhed, _ | 

ripled out or gathered, then no Tythe Fiadwood c. 

Seedis to be paid of the reſt. The Tythe gys 1, 640. 

of Crabs, Maſt, &«c. is likewiſe to be paid q. 10. 

when the ſame are gathered, or ſatisfaction Co. 11. 49. 4: 

is to be given if eaten with Swine on the yr _ 559, 

ground, But in a Caſe reported by my eB: 49, 

Lord Keeper Littleton, it is held that no 

Tythes are to be paid for Acorns which 

fall from the Trees, and are caten up b 

the Swine. Ideo quzre. And the Tythe of Jones 447- 

Bees is to be paid by the tenth part of the E-N-B- 51: & 

Honey and Wax : The Canon is that 9. _ 
De Apibus, ſicut de ommibus aliis bonis juſte Cay. Quoniaw 

acquiſitis que renovantur per annum ſtaturmus, propter. 

_ decime ſoluantur & exigantur debito 

100: 


S 2 Nota 
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Nota, 'That it was held in the Caſe of 

Crouch and Riſden, that there can be no 

modus for Hops, becauſe of late date; 

Siderfin 443- but they may be included in a modes pro 

| decimis minutiss And Twiſden aid in this 

wa Caſe, that the Law was not ſetled in this 

| Caſe, how the Tycthe of Hops fhould-be 
paid, by the Pole, Pound, or, ec. 


PILE EL ety ary *— <> VIII rn STR A Bn om— tn ns DEI 19 ot 
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1 | CHAP. VIIL 


| The eighth Chapter fhews where and 

| in what manner Iythes of Pidgeons, 
i Conies, Fiſh, Deer, and other Beaſls 
| and Birds feriz naturz, are Tytha- 
ble. 


whether Tythe Y the Common Laws of England there 
be due of Beaſts is no Tythe due for Birds or Beaſts 
—_ ferZ that are us nature, and therefore it hath 
Cro. Car. 264., Þ2en reſolved, That no Tythe ſhall be 
339-. paid for Fiſh taken out of the Sea or 
March. 87. River, unleſs by Cuſtom, as in Wales, Ire- 


Hetley 13. . 
Rolle... G;g, 7494, Yarmouth, &c. neither for the fame 


« 4 6, 7+ A 
Noy 8. exc. but if due by Cuſtom it muſt be 


Sc.2 K.6. C.13+ paid. | 
_ I. 635 And if a Man keep Pheaſants, or other 
wild Fowl within limits, by clipping their 
Wings, yet no Tythes ſhall be paid of their 
Eggs or Young not being reclaimed, for 
Rolls 1. 636, 35 Puch as if cheir Wings were not cut, 
c 6. they would fly away. : 
at 


reaſon, is any Tythe due of Deer, Conies, , 


forms 
fuerus 
iam 
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But of young Pidgeons in Dovecoats or 
in Pidgeon-holes about a Mans Houſe, 
Tythe ſhall be paid if they be fold ; but if 
they be ſpent inthe Family, no Tythe ſhall 
be paid for them. 

It is faid in Houghton and Princes Caſe in 
More's Reports, That no Tythes ſhall be 
paid of tame Turkies, Pheaſants or Par- 
tridges, nor their Eggs, quia fere nature 3 
but 1 believe the Book is miſprinted, for 
after they are reclaimed, they cannot be 
ſaid to be fer nature. 


—— ts —_— 


CHAP, IX. 


The ninth Chapter ſhews what Tythes 
are to be paid for Mills, and what 
kind and nature they be of, and of 
what things Tythes are not payable. 
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Hetley 149'.* 


Rolls r. 644, 


Ze 4y $, 6. 


More $99, 


HE Canon is, Cap. Quoniam propter whether Ththes 
De proventibus autem molendinorum are to be paid 
volumus quod decime fideliter & integre ſol- 4 = Us, and 


vantur. | 

-_ Articul; Cleri, cap. 5. is tothis pur- 
poſe, 

Sz quis in fundo ſus molendinum erexit de 
vo, & poſtea a Reffore loci exigatur decima 
de eodem, exhibetur Regia prohibitio ſub hac 
forma, Quia de tali molendino hattenus non 
fuerunt ſolute, prohibemus, 8c. Et ſenten- 
am excommunicationis, ſi quam hac occaſione 

9 Z pro- 


262 The Parſons Counſello! : Part 11. 


promulgaveritis, revocetis omnino Reſponſio : 
In talt caſu nunquam exivit Repia Probibitio de 
Principis voluntate, qui & decernit talem per- 
peruum non exiree 
2 Inſt. 6227" Tt is made a queſtion firſt, Whether 
Lirtl, Rep. any Tytches are due for Mills or not? 
which Sir Edward Coke in his ſecond In- 
ſtitutes ſays, was never judicially deter- 
mined that he knows of : And it was held 
in the Caſe of a Fulling-Mill no Tythe 
was due; for of profits that come only 
by the labour and induſtry of Man no 
Cro.Car. $23'%* T'ythe is to be paid, and the ſame reaſon 
$24" holds for Corn-Mills. 

The next queſtion is, admitting that 
Tythes are due for Mills, Whether the 
ſame be predial or perſonal ? 

Sir Edward Coke is of Opinion, That in 
caſe any Tythe be due, it is only a per- 
ſonal Tythe, being acquired by the labour 
and induſtry of the Miller, and takes no 
increaſe from the ground to make it pre- 
dial : And the Statute of 2 E. 6. is, That 
every perſon ſhall juſtly fet forth, yield 
and pay all predial Tythes in their pro- 
per kinds, as they ariſe and happen, which 
cannot be applyed tothe Millers taking of 
the Toll-diſh, nor to Fulling-Mills, Iron- 
Mills, Paper-Mills, &c. which are all com- 
prehended under the word Mz, and no 
Tythe can be. paid in ſpecie ; for it the 
Parſon ſhould have every tenth Toll- 
diſh, then it would often happen, that he 
ſhould have twice Tythe of the ſame 
Corn, which is againſt the Law 3 and iuch 


Tythe as the tenth Toll-diſh has _ 
cen 
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been paid in any place that IT have known 
or. heard of. 
And if it be a perſonal Tythe, as there Bulſtr.z, 212+. 
is great reaſon that it can be no other, 
then It muſt be paid with the deduion 
of the expences and charges, and it is not 
payable but in ſuch places where per- 
ſonal Tyrhes are payable by Cuſtom ; 
See more hereof in the twenty ſecond 
Chapter. | | 
But the Canoniſts hold, That the tenth cap. Qumtiam 
Toll-diſh ſhall be paid as a predial Tythe, propter verbo 
without deduction of expences; which "ere. 
doth not agree with the Common Law, 
and is therefore not binding. 
But in many places there is a rate Tythe 
paid for Mills, which is good by Cuſtom. 


"WAL TL 


The tenth Chapter ſhews whether Tythes 
ought to be paid of Hawking, Hunt: 
ing, Fiſhing, Fowling, &c. 


Heſe are all comprehended under per- 

ſonal Tythe, for that theſe things be- Os 
ing obtained by the labour and induſtry of Fiſhing, Fowl- 
the Party, and the things obtained are if ants 
fere nature, and not of their own nature 
tythdble in- their proper kind, unlefs the 
particular Cuſtom of the place require it, 
and therefore I ſhall refer theſe to the 
ewwenty ſevemth Chapter, where I ſhall 


{peak of perfonal Tythes. 
S 4 CHAP. 
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O 0 wp 

omeſiic 
Birds and 
Fowl, 


Of what things 
Tythes ſhall not 
be paid. 

Co. I. 16, eo 
fob. | 8 Or 
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CHAP. XI. 


The eleventh Chapter is concerning the 
Tythes of Ducks, Geeſe, Hens, Swans, 
and other domeſtick Fowls and 
Birds. 


HE Tythe of all tame and domeſtick 
Fowl is to be paid in their Eggs or 
young in their proper kind, according to 
the Cuſtom of the place: Geeſe, Ducks 
and Swans are uſually paid in their kind, 
but of Hens and Turkies, commonly in 
Eggs, but therein the Cuſtom of the place 
is to be obſerved. But note, That where 
they pay Tythe of the Eggs, there is no 
Tyche of the Young, nor e converſo Tythe 
Eggs paid, where they have the Tythe of 
the Young. 


C H AP. XII. 


The twelfth Chapter ſhews of what things 
Tythes ſhall wot be paid. 


T Ythes regularly are not due of Dwel- 

ling-Houſes, and yet a modus may be 
due for a Houſe as well as for Land ; and 
it ſhall be intended, that it was a mode: for 
the Land before the Houſe was built. 


No 


( 


vn wo... 


Loan 


” 5 4, 3 mol 


So wow © 
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No Tythes ſhall be paid for Honnds, 751 
Apes, Popinyayes, & ſimilia, becauſe os ag of plea- 
w_ —_ only of pleaſure. 11 HB, 4.b'" 
Neither ſhall any Tythes be paid  . 
things which do not hrrnakh po—_ — jw In 
year 3 and therefore no Tythes ſhall be paid $91 1. 636. 
for Stone got out of Quarries, Pit-coals, p,z 
Turfs, Slates, Bricks, Quarrels , Tyles, — Stud. 
Earthen Pots, nor of any thing made More 908: 
of Earth, nor of Marle or Lime got for C2: El. 277. 
the Improvement of the Ground ; nor 716425 
of Tin, Lead, Copper, or other Metal Roll "_ 
=_ - = = Ground, but by Cuſtom <: 1. = 
ythes of ſuch thi DoR, 
__—_ ay ay > CC "_ 
rvants in Husbandry ſhall not pa Oy 
ſonal Tythes, neither ſhall any Td by y F ho C.B 
paid of Marriage Goods. Ror. x, 109. a 
No Tythes ſhall be paid of Afrtermaths, St.2 E.6. C13. 
— » or Rakings of Corn without R_ - a 
'raud. —— 
- you ſhall be paid of Birds or "mo? on 
that are fers h 6 Lit. Rep. 31» 
they be (91d. fere no &c, unleſs ok _—_ 
Tythes ſhall not be paid of Broom 
Gorle uſed for Fuel within the Pariſh. wy 


eo; __CHAP. 
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The thirteenth Chapter ſhews what force 
Cuſtom has, as well in the form and 
manner of Iything, as in the diſcharge 
of the payment thereof; and wherein 
Cuſtom and Preſcription differ. 


St, 2.6. C.13. Y the Statute of 2 E. 6. it is enacted, 
what force Cu- That every of the King's SubjeGts ſhoull 
ftom bas in the 5.12; thenceforth truly and juſtly, without 
manr of TY-%" Fyaud or Guile divide, ſet out, yield and pay 


thing. 


all manner of their predial Tythes in their 
proper kinds, as they ſhould ariſe and happen 
in ſuch manner and form as had been of 
right yielded and paid within forty years next 
before the making of the ſaid Af, or which 


: of Right or of Cuſtom ought to have been 


And this is con- 
firmed by the 
Stat, of 2 E. 6. 
CAP. I Zo 


aid. 
: In this A& there are three qualifications, 
I. It injoyns the payment of ſuch Tythes 
as had for forty years then paſt been of 
right yielded and paid. 
2, Lach as of right ought to have been 
paid. 


3 Such as by Cuſtom ought to have been 
aid. 
: Tythes due by Cuſtom are of two kinds. 
I. Where there is 2 modus decimandi, and 
by Cuſtom Mony, or ſome other thing, is 
paid in lieu of Tythes. 
2. Where Tythe hath by Cuſtom been 
paid of things not tythable, as of Lead in 


Derbyſhire; Tynn in Devonſhire and _ 
W4al » 


—_— —— 
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wal; fiſhing in the Sea, as in South-wales, © 
where the Cuftom is, That if the Pa- 
riſhioner of one Pariſh land his Fiſh in ano- 
ther, the Tythes are divided between the 
Parſon of the Pariſh where the Fiſher 
lives, and the other where he landed his 
Fiſh ; bur if the Pariſhioner land his Fiſh 
in the Pariſh where he himſelf dwells, then 
the Refor of that Pariſh has the whole 
Tythes. 

And I have heard that in ſome Coun- 74h. ate. 
tries they pay Tytche-Ale, and Tythe of Rolls 1. 642, 
Limekilns, &c. which in their own na- 
tures are not tythable. Tythe Ale is ſaid 
yr be paid at Market-raiſmg in Lincoln- 

Ire 

And as by Cuſtom things may be made 
tythable, which in their own natures are 
not ſo; or one thing may by Cuſtom be 
paid in fatisfation or diſcharge of ano-« 
ther : So Cuſtom hath a great influence 
upon the form and manner of Tything, 
for the direion of the time, place and 
order of payment of Tythes. 

And as Cuftom may make things tytha- ,,,,, ,r ,, 
ble, which of their own nature are not Tythine, where 
tythable; ſo a Cuſtom of a Province, good. 
County or Hundred may diſcharge the 
payment of Tythe of a thing which in 
its own nature is tythable, ſo there be a 
Competency for the Maintenance of the 
Miniſtry beſide. 

And therefore in the Wilds of Kent and yy, ,56-.- 
Suſſex they do pretend by Cuſtom to be Bulſtr, 2. 245. 
free from the payment of Tythe Wood, Dot. & Stud, 
or any thing in lieu of it; and foin or CoÞs uit, 

vera 
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Rolls 1. $42.b. veral Countries they pay no Tythes of their 
1.&p. 52 ©, 8. Milk, Dunton verſ. Moyle, Finch 36 Eliz. 


Cor. Il. $6. 4*.* 


Cuſtom to pay 
Tythes of thing 
uot tythable, 


Rolls 1. 642. 
S$. Je 


Difference be- 
tween Cuſtom 
and Preſcrip- 
£30% 


How to plead 
a Praſcription, 


And as Cuſtom may prevail in not Ty. 


s thing 3 ſo it may, as has been ſaid, make 


things tythable which in their own natures 
are not tythable, as the Rent of Houſes, 


Pigeons eaten in the Houſe, Wood ſpent 


in the Houſe: And by Cuſtom Tythe may 
be paid of Salt, Brick, Lime, Ale, Chickens 
and other things not tythable. 

Now the difference between a Cuſtom 
and a Preſcription is this ; every Cuſtom 
muſt have dimenſion, and alledged to be 
within ſome certain Province, County, 
City, Hundred, ec. for if it be a general 


Cuſtom of England, it is Common Law, 


and ſuch Cuſtom muſt be common to all 
within ſuch limits; but if it be confined 
to one certain Perſon, Houſe, Land or 
other thing, there it becomes a Preſcription 
which is a younger Daughter to Cuſtom; 
and therefore when a Man comes to plead 
a Cuſtom, the manner of pleading is to al- 
ledge that within ſuch a County, Hundred 
or 'Town,there is,and from the time where- 
of the Memory of Man is not to the con- 
trary, there hath been ſuch a Cuſtom uſed 
and approved in the ſame, that is to ſay, 
that, &c. alledging the Cuſtom as it is. 

But when you come to plead a Preſcrip- 
tion, you only alledge that you, and all 
thoſe whoſe Eftate you have in ſuch Lands, 
havetime out of mind -paid fo much an- 
nually to the Parſon of D. in full ſatisfaction 
and exoneration of all the Tythes ariſing 
apon the ſaid Lands, &c, 


SY 
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So that Cuſtom and Preſcription differ #hreiz cuſton 
in theſe things,that Cuſtom muſt be limited 424 Preſcrip. - 
and confined to ſome certain place; Pre- © 4iffer. 
ſcription is at large; Cuſtom is common to 
all the Perſons and Lands within the limits 
wherein it is alledged, but Preſcription is 
confined to certain Perſons or Things : But 
in this they agree, That they muſt be con- 
ſtant withoue interruption, and perpetual 
| from the time whereof the Memory gf 
Man is not to the contrary ; for if there 
have been frequent interruptions, ' there 
can be no Cuſtom or Preſcription obtain- 
ed; butafter a Cuſtom or Preſcription is 
once duly obtained, a diſturbance for- ten 
or twenty years ſhall not deſtroy; for 1 Ioft. x14. b, 
Multiplex interruptio non tollit praſcriptionem _ 65 3% 
ſemel obtentam. 2 Inſt. 654.” 

But I muſt here obſerve to the Reader, ryw the rccle. 
that chough the Civil and Eccleſiaſtical fieftica! Laws 
Laws do in ſome Caſes take notice of Cu- {9% p91 Ca- 
ſtom and Preſcription 3 yet in this they {rb a 
differ from the Common Law, that they '» what they 
allow a uſage for forty years to be a good differ from the 
proof of a Cuſtom or Preſcription, ground- £2m0n Law 
ng their Judgments upon a decretal Epiſtle ** _—_——_ 
of Pope Alexander the Third, Anno Dom: 

1180, But this Kingdord never allowed of 
that Epiſtle, or yielded any Obedience 
thereunto : So that as well in Spiricual as 
Temporal Preſcriptions and Cuſtoms, if 
they come to be tried at Common Law, 
as all Preſcriptions concerning Tythes muſt 
be, they muſt be proved to have been uſed 
beyond the Memory of any Man to the 
contrary ; for if any Man living or any 

Authentick 


270 


2 Inf, 653. 


what influence 
Cuſtom and Pre» 
ſcription have 
in the manner 
of Tything. 

27 H. 8. C. 20, 


Z2 H. 8. C, 7. 
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Authentick Record,or other evidence prove 


ic wasotherwiſe at any time fince the firſt 


year of Richard the Firſt, which was Anno 
Dom.1 189. the Cuſtom or Preſcription fails, 

And the influence Cuſtom and Preſcrip- 
tion havein the manner of tything, is con- 
firmed by three ſeveral Acts of Parliament, 

Firft, By the Statute of 27 H. S. whereby 
it is enatted, That every Subje# of England, 
&c. according to the Eccleſialtical Laws and 
Ordinances of the Church of England, and 
after the landable Uſages and Cuſtoms of the 
Pariſh, or other place. where he dwelleth or c- 
cupieth, (hall yield and pay bis Tythes, Of- 
ferings, and other Duties of Holy Church, &c. 

By this Statute the Eccleſiaſtical Laws 
and Canons are affirmed for the payment 
of Tythes ; but in ſuch Caſes as they are 
contrary to the Common Law or Cuſtoms 
of the place, they do not bind. 

Next, this Act confirms and allows all 
Ulſages and Cuſtoms of the place where 
the Tythes ariſe, which are to be pre 
ferred before all Canons and Conſtitutions 
in manner of Tything. 

The next Statute is that of 32 H. 8. 
whereby it 1s enacted, That every Perſon, 
&Cc. ſhall fully, truly, and effetually ſet on, 
yield to pay all and ſingular Tythes and Of- 
ferings aforeſaid, ne to the lawful Cu 
ſtoms and Uſages of the Pariſhes and place 
where ſuch Tythes or Daties ſhould grow, ariſe, 
come or be due. 

This Act ſeems only to extend to cuſto 
mary Tythes, and ſo doth the Statute of 
2 E.6, which is, | : 

That 
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That every of the Kings Subjefs ſhould 
from thenceforth, truly and juſtly without fraud 
or guile, divide, ſet out, yield and pay all man- 
ner of their predial Tythes in their proper kind 
as they ariſe and happen, in ſuch manner and 
form as hath been of right yielded and paid 
within forty years next before the making of 

| the ſaid Af, or of Right or Cuſtom ought to 
have been paid. 

But more of theſe Statutes in their pro- 
per place. I ſhall now proceed to ſhew 
what Liberty and Priviledge the Parſon, 
Vicar, ec. hath in the Grounds where the 

| Tythes ariſe, for the drying, ordering and 

| carrying away their Tythes. 


| CHAP. X1V. 


| The fourteenth Chapter ſhews what Pri- 
viledge and Liberty the Parſon, Vis 
4 car, &c. hath in the Ground where 
the Tythes ariſe, for the drying, ma- 
J king, ordering and carrying away the 
l, ſame. 
k 
Z Y the Statute of 2 E.6. it is enacted, , p.6, cap. 14. 
je That at the Tything time of predial Tythes, what Privi- 


© Wl it Pould be lawful for every party to whom (*98t the Pare 
* WW any Ththes ought to be paid, or his Deputy, or AY 
Servant, to ſee the ſaid Tythes to be ſet forth _—_ theTithes 
0" i #1d ſevered from the nine parts, and the (ame grow. 


quietly to take and carry away. 


a This 
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This Statute, as to the taking and carry- 
ing away, ſeems only declarative of the 
Common Law : But as to coming upon 
the Lands to ſee the Tythes ſet forth, ſeems 
to me to be a new Authority given by this 
Law, for the Owners of the Land are 4: 
jure bound to ſet forth their Tythes duly 
and rightly 3 and if they fail therein, the 
Parſon, Vicar, &c. have their remedies ; 
and if the Pariſhioner do juſtly and truly 
ſer forth his Tythes, although the Parſon, 
Vicar, ec. be not preſent, or had no no- 
tice given him to be _ yet this had 
been a good ſetting forth before this Sta- 
ture : But it is a fair and juſt way to do 
it in the preſence of the Parſon, Vicar, ec. 
And note, this Act is warily penned in the 
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Rolls 2. 302» 
q. 19+ 


ſingular number, that the party himſelf, 


his Agent or Servant may come to lee the 
Tythes ſet forth, but muſt not come with 

a greater number. 
And note, That the Parſon, Vicar, Im- 
propriator or Farmer cannot come himſeh, 
and ſet forth the Tythes without the Li- 
cence and Conſent of the Owner of the 
Corn, Hay, &c. for if the Parſon, Vicar, 
ec. ſhall of his own head tythe the Corn, 
Hay, &c. of any Land-holder within his 
Pariſh, &c. and carry it away, he is a 
Treſpatier, and an Action will lie againtt 

Jones 960. him for ir. 

Lindwood c. Buta Parſon, Vicar, &c. may de commu- 
Quia quidem 7 jure, after the Tythes are ſet forth, come 
& cap. Errors himſelf, or his Servants, and ſpread abroad, 
damnabills. dry and ſtack his Corn, Hay, &c. in any 
covenient place or places upon the hero 
where 
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where the ſame grew, till the ſame be ſuf- 

ficiently weathered and fit to be carried 

into the Barn, &c. But the Parſon, Vicar, 

&c. muſt not take a longer time for the 

doing thereof chan what is convenient and 

neceſſary ; and what ſhall be ſaid a con- 

venient and neceſſary time, the Law doth 

not, nor can detine ; for the quantity of ,, g, ,: 6, .: 
Hay, Corn, &c. and the Weather in this Rolls by 643; 
caſe is to be confidered; and what ſhall in x 2. 

this, and all other Caſes of like nature be 
ſaid a reaſonable and convenient time is 
to be determined by the Jury, it the point 
come in Ifſue triable by a Jury 3 but if ic 
come to be determined upon a Demurrer, 
or other matter of Law, the Judges of the 
Court where the Cauſe depends are to 
reſolve the ſame. 

And if the Parſon, Vicar, ec. ſhall ex- 
ceed a convenient and neceſſary time in 
the drying, ordering and carrying away 
their Tythes3 and the Pariſhioner ſhall re- 
ceive damage thereby 3 an Action of the 
Caſe will lie againſt them for jtheir negli- 
gence in this be half. 329, 

Bur no Action will lie againſt the Parſon, Styles 342. 
Vicar,&c.in ſuch a caſe,unleſs the Pariſhio- Styles 348: 
nerhave duly ſet forth his Tythe,and given {AmPen = 
notice thereof to the Parſon, Vicar, &c. ; car. 1. B. R; 

And the Parſon, Vicar, ec. may carry per Latch. 
his Tythes from the Ground where they Halſey verſus 


D ” . ' Halſey, H. 
grew, either by the Common way, 'or any ;c,-" mr. 


ſuch way as the Owner of the Land uſerh golts x. 643, 
to carry away his nine parts. X, 3+ 
But if the Owner of the Soil, after he has 
duly ſet forth his Tythes, will ſtop up the 
s 


ways, 


Hughes Rep. 
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ways, and not ſuffer the Parſon, Vicar, &c, 
to carry away his Tythes, or to ſpread, 
dry and ſtack them upon the Land, this 
is no good ſetting forth of his 'Tythes with- 
out fraud, within the Statute of 2 E. 6. but 
that the Parſon, Vicar.&c. or other Owner 
or Farmer, may have an Action upon the 
faid Statute, and may recover the treble 
value 3 or may have an Action of the Caſe 
for ſuch diſturbance, as I conceive ; or he 
may, if he will break open the Gate, Fence, 
&c. which hinders him, and carry away 
his Tythes; but in that he muſt be cau- 
tious that he commit no Riot, nor break 
any Gate, Rails, Lock, Hedges more than 
neceſſarily he muſt for his paſlage. 

And note, That the Parſon, Vicar, &c. 
when he comes with his Carts, "Teams or 
other Carriages to carry away his Tythes, 
muſt not ſuffer his Horſes, Oxen, &c. to eat 
and depaſture the Graſs growing in the 
Grounds where the 'Tythes ariſe, much leſs 
the Corn there growing or cut 3 but if his 
Cattel (as cannot be avoided) do in their 
paſſage, againſt the Will of the Drivers, 
Here and there ſnatch ſome of the Gras, 
ec. this is excuſable. 

And if the Pariſhioner duly ſet forth his 
Tythe of Hay or Corn, and will not per- 


- mit the Parſon, Vicar, &c. to make the 


Hay, or ſpread and dry the Corn, as he 


ought, it amounts to a fubſtraction of the 


Tythes, and the Parſon may 1ue for the 
ſubſtra&ion of ſuch Tythes in the Spiritual 
Court, and no Prohibition lies in this 


Cale, 
CHAP. 
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CH AP. XV. 


The fifteenth Chapter ſhews to what 
Charges the Glebe Lands belonging 


to a Refory, and the Tythes are 
Subjed. 


IR Edward Coke tells us, Quod nullus 2 oft. 6415 
pro decimis, que ſunt ſpirituales, de alt _ Charges 
qua reparatione pontis, ſeu aliquibus oneribus _ _ 
temporalibus onerari debet. are ſubjeft to. 
That Tythes being Spiritual, were not 
ſubje& to Temporal Charges at the Com- 
mon Law. 
And Sir Edward Coke is of Opinion, 2 Inſt, 64r, 
That at this day, if Tythes be in the 
Hands of Temporal Men, they are by 
reaſon of them contributary to "Temporal 
Charges. 
And upon a doubt of Mr. Juſtice Ye- P. 5 Car. 1: 
verton, who was Juſtice of Afiſe in the 
Biſhoprick of Durham, as Sir Nicholas Hide, 
heretofore Chief Juſtice of the Kings- 
Bench, has reported, it was reſolved by all 
the Judges of England, That Tythes are 
at this day chargable with all charges im- 
poled by any Act of Parliament, where- 
in they are not excepted, as upon the 
Statute of 43 Eliz. to the poor, and to 
_ Souldiers, Kings-Bench, __ 
cy, Bridges, &c. But they are not fſib- 
je&t to any Charges Temporal, at or by > WE 
the Comon Law. 
T 2 And 
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Web verſus 
Batcheler, 

T. 1675. B, R, 
per Hunt, 


Firſt-Fruits. 
See more of this 
matter and 
Tenths, 4 loſt. 
I20, 121. 

* Cowel vwerbo 
Annates, 

How theſe dif- 
fer ſrom the 
Firſt-Frutts 
under the Law. 
Vide Tho- 
Aquinas, 20, 
24,786. Art.4+ 
Polyd. Virgil. 
De znventione 
YOrum, |. 1. C:2. 


P- 458. 
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And fo it was lately held by my Lord 
Chief Juſtice Hales and che Court of 
Kings-Bench, for Watch and Ward and re- 
pair of the High Ways : And this Caſe 
then vouched by the Chief Juſtice. 

But Tythes at this day are ſubje& to 
pay Firſt-Fruits or Annates, in Latin Pr:- 
mitiz, which are the firſt Years profits of 
every Spiricual Benefice at a new Incum- 
bents entry into his Living * 3; they were 
anciently exa&ted by the Pope of Rome, 
when he had ſmall Revenues to ſupport 
the publick charge of his place. And P«- 
Iydore Virgil tells us, Ceterum nullum inven- 
tum majores Romano Pontifici cumulavit opes 

uam annatum QUAS VOcant. 

And Polydore Virgil tells us, that Pope 
Boniface the ninth firſt introduced them, 
though others aſcribe them to Fohn the 
ewo and twentieth. See Plating in the Lite 
of Boniface the ninth. 

But ſome are of an Opinion (and not 
without reaſon) that Annates were much 
ancienter then Pope Boniface the ninth, 
who entred upon the Papacy in the year 
I359. and John the two and , twenti- 
eth, not till the Year 1410. But it ap- 


ears by our Parliament Rolls ( which 


are infallible Evidence) that this payment 
had rought England, in the 25th year of 
the Reign of E. 3. which was in the year 
of our Lord, 1351. in” which year there 
was a complaint made by the Commons 
in Parliament, That the Pope had reſer- 
ved to his own Collation as well the Ab- 
bies and Priorics, as alſo all other the great 


gs 
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Benefices, whereof any Eccleſiaſtical or 
Religious perſons had the Patronage ; 

and that he had lately reſerved all the 
Dignities in England , and the * Proven- * Prebends, 1 
ders in Cathedral Churches , by which ſuppoſe. 
means the Pope had the Firſt-Fruits of 

all the ſaid Benefices. By this complaint 

it ſhould ſeem the Pope had yet got in 

but one Leg, that is, to have the Firſt- 

Fruits of thoſe Livings, to which he him- 

ſelf collated : A pretty piece of Simony. 

In the Foth year of the ſame King , 4nn 136. 
the Commons renew their complaint Ror. Par. 
again, and amongſt many Grievances —— 
from the. Court of Rome there complain'd ; | * 50. a7 
of, one is, That the Popes Colleor that 1 R. 2. nu. 56. 
year (a thing never before done) had 4 KR 2. nu 44. 
taken the Firſt-Fruits of every Benefice, 
whereof he qmade proviſion or collation, 
whereas he was uſed to take Firſt-Fruits 
only of Benefices vacant in the Court of 
Rome. ; 

And 9 H. 4 Cap. 8. not in the print, 
there is a Statute expreſly againſt pay- 
ment of them upon the pain in the Sta- 
tute of Proviſors, which is a Premunire. 

And if Walſimgham ſays true, Summus yg, ,,y; 
Pontifex ( Anuo 1316.) reſervavit Camere yp, 84, gs, 
ſux, primos frutlis beneficiorum omiium in 
Anglia, per triennium vacantium. 

So that it is apparent, that in ſome caſes 
Firſt-Fruits were paid long before Boniface 
the 9th, or John the 22th; bur perhaps the 
Pope before them had not made it an unt- 
verſal payment, | 


Ty Theſe 
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St, 26H8.C.3, 
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Theſe were often complained of, as a 
great oppreflion upon the Clergy, as Hen- 
ricus Hoſtienſis, who lived in the time of 
Pope Alexander the 4th, witneffeth 3 but 
however upon the aboliſhing of the Popes 
Ulſurpations here in England , the ' poor 
Clergy were not acquit of this Exadti- 
on, but the fame was by the Statute of 
26H.6. ſetled upon the then King, and his 
Succeſlors. 

The Firit-Fruits are not here in Eng- 
land rated at the full and utmoſt value of 
the Living they are to be paid for, but ac- 
cording to the valuation taken and made 
in the ſaid 26th year of King H. 8. and 
now uſed in the Firſt-Fruits- Office. 

And theſe Firſt-Fruits are by a Statute 
made 1 Eliz. not to be paid all at once; 
but one quarter of them «s to be paid at the 
end of ſix months from the time of the In- 
duttion, Collation, &Cc. another fourth part at 
the end of twelve months, another fourth 
part at the end of eighteen months, and the 
laſt quarter part thereof at the end of two 
years. 

Andby a Statute made 1 El:z. all Vica- 
rages not exceeding ten pounds, and all 
Parſonages not exceeding ten marks, ac- 
carding to the valuation in the Firſt-Fruits 
Office, are diſcharged from the payment 
of Firſt-Fruits. 

And if an Incumbent dye, or be legal- 
ly removed out of his Living without 
fraud, then after ſuch death or removal, 
the . remaining half yearly payments of 


*the Firſt-Fruits, which were not become 


due, 
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due, are diſcharged by the ſaid Statute of 
I Eliz. ; 

And by that Statute the Dean and Ca- 
nons of Windſor are diſcharged of the pay- 
ment of Firſt-Fruits. 

And by the Statute made in the 26th 
year of H. 8. before-mentioned, It is 
Enacted, That every Arch-biſhop, Biſhop, 
Dean, Prebendary, Arch-deacon, Parſon, Vi- 
car, &C. before he have any actual or real poſ- 
ſeſſion or medling with the profits of his Li- 
ving (this mutt be between Inſtitution, Col- 
lation and Induttion) muſt pay or compound 
for, and give ſecurity for the payment of 
bis Fir#F Fruits in the Firſt-Fruits Office: 
And that an Obligation taken for the (ame 
ſhould be of the force of a Statute of the 
Staple, and that tf any ſuch preſume to enter 
into his Living before ſuch payment or ſecurity 
given, or compoſition made, he w to forfeit 
deuble the value. 

But his Majeſty and his Royal Predecef- 
fors have not been ſevere in this Caſe 
to take the penalty, but upon failure their 
Officers of the Exchequer have ſent out 
Proceſs to the Sheriff, to put the negli- 
gent Parſons, Vicars, &c. in mind of this 
duty, and upon coming in and paying 
the charge of the Proceſs, and paying 
or giving ſecurity for the Firſt-Fruits, they 
are diſcharged. | 

But the Parſons, Vicars, &&c. muſt be 
careful to pay in their half yearly pay- 
ments, as the ſame become due, and take 
up their Bonds, or elſe new Proceſs will 
iſſue to the increaſe of their charge. 

T 4 Per- 


280 The Parſons Counſelloz: Part 11. 


why Vicarages Perhaps 'fome may be ſo curious that 
4 —_— they will defire to know, why Vicarages 
Ek Fruit Dot exceeding ten pounds ſhould be freed 
Office thin of this charge, and Parlonages of ten 
Parſonages, marks ſhould pay them: Now the reaſon 
of that was, that the Vicarages in time of 
Popery , and when the Valuation was ta- 
ken, had a great income by voluntary 
Offerings , which falling to little or no- 
thing upon the diflolution of Monaſteries, 
this favour was afforded them in their Firſt- 
Fruits. 7 
Tenths. The next charge Parſons and Vicars are 
ſubject to, are the Tenths, that is, a tenth 
part of the yearly value of all their Church 
Livings ; this payment was firſt exacted 
It ſhould ſeem from the Clergy by the Pope, about the 
theſe were iM- twentieth year of E. 1. and a valuation 
po rg was then made by his Authority, of all 
0 "oy . 
mntzin bis Church Livings, at which rate the Pope 
wars in Sicily. was anſwered his Tenths, but he never 
Extravag. had any Tenths of ſuch Land as was gji- 
mg » 3*- ventothe Church after that time. Theſe 
2 Infl, 628,-, Payments ( as appears by our Hiſtories) 
the Pope of Rowe ſometimes granted to the 
Kings of England, when the Kings pleaſed 
them, or rather when they feared their 
power; but upon the aboliſhing the 
Stat, 2s H. 8, Popes power, which was in the 25th year 
of H.$S. theſe Tenths were given to the 
King the year following by the aforeſaid 
St. 26 H.8.C.3- Statute of 26 H.S. and to be paid at 
Chriſtmas yearly, and the Biſhop of the 
Dioceſs is to colle& them, and they are 
to be paid according to the valuation taken 
the ſame year, and now in the Firſt Fruits 
Office, 
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Office, and are not paid that year the 
Firſt-Fruits are paid, but are allowed out 
of them, becauſe it is intended that the 
King has the whole years profit. 

But immediately upon the Reformation 
many Clergy-Men ſcrupled and denied 
to pay theſe Tenths to the King, being 
a duty properly due to the Pope, and 
therefore the refuſal or negle& to pay 
them to the King, being certified by the 


Biſhop that had the Collefion of them, is S526 H.8. C.3. 


made a cauſe of deprivation, not enly of the 
Living for which they refuſed to pay their 
Tenths, but alſo of all their Spiritual Prefer- 
ments 

But by the Statute of 2 and 4 E.6. that 


281 


Sr. 2 & 3 E.6. 


ſeverity was moderated; ſo that now the re- © 


fuſal or neglett to pay them, and ſo certified by 
the Biſhop, makes only that Living woid, for 
which the Tenths ſhall be ſo refuſed. But his 
Majeſty and his Royal Predeceflors have 
rarely put the ſeverity of this Law in 
execution , * but make out proceſs in the 
Exchequer to compel the payment ; kow- 
ever ſince the Penalty is ſo great, every 
Clergy-Man: ought to be very careful to 
avoid the danger. 

An Apparator came to a Parſon newly 
inducted, and told him he muſt pay his 
Tenths to ſuch a perſon, naming him, 
at ſuch a day and-place, four Miles off; 
and this was adjudged no good demand 
to make his Living void within the Statute, 


More 541. 
Dyer 116. 
Pp. 69. 


but ſuch demand which will make aLiving Cro.El. 244+ 


void within the Statute, mult be poſitive by 
one that has power to demand and receive 


it, And 
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And note , That the Biſhops Certificate 
is not peremptory 3 but may be traverſed, 
and the party that demands the Tenths 
muſt be ſufficiently Authorized. See Cre. 
Eliz. $0, 

St.27.H.8..c.8. There is a Proviſion made by an AF of Pay- 
The remedy Jijament in the 27th year of H. S. for thoſe In- 
_ qa cumbents that ſhall be forced to pay the tenths 
Tinths due by 4ue in the time of their Predeceſſors, that they 
his Predeceſſor. may levy the ſame upon any goods they. can 
find of their Predeceſſors upon the Church 
Living; and if they be not redeemed within 
twelve days after they ſhall be diſtrained , 
then then the ſame ſhall be praiſed by two 
or three indifferent perſons to be ſworn, and ſo 
many of them ſold as will ſatisfie the arrear 
With coſt; and if no ſuch Goods can be found, 
then the Succeſſor to take his remedy againſt his 
Predeceſſor, his Executors or Adminiſtrators, r 
Others to whom his Goods ſhall come , by Bill 
in Chancery, or in Afton of Debt at Common 

Law. / 
There is another charge to which the 
Procurations, Parſons, Vicars, &c. are ſubje& for their 
Ch::ch Livings, which 1s called Procura- 
Sir John Da- tions or Proxies ; and theſe are duties due 
vies Rep, r, 2, 2nd payable to the Arch-Deacons at the 
3 time of their Viſitations, which are not 
paid by any certain Rule, but by ſome 
. ancient Taxation for anciently the Re- 
ligious Houſes and Clergy-Men at their 
own charge entertained the Biſhops and 
See more of this Arch-Deacons-.in their Viifitations, but at 
a length their artendants were fo many , 
olefiaſtle, and their trains ſo great, that the Clergy 
and Religious Houſes were horribly op- 
preſled 
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preſſed with entertaining of them ; to That by a Ca- 
avoid which, the Clergy and Religious rs by 
Houſes came to this compoſition, every —_ — 
one to pay ſuch a proportion to their Vi- 1222, the 
ſirors to be freed from that great oppref- 4rch-Deacons 
ſion : and therefore the Canoniſts define but to bring 
them to be, Exbibitio ſumptuums neceſſarorium 12,20 Holes 
fatta Prelatis qui Dioczſes peragrando Eccle- and to ſtay but 
fias ſubjefas wiſitant, and this payment is 9? day, azd to 
continued to this day, not only of thoſe 97% »0 body. 
Livings which are ſtill enjoyed by the 

Clergy , - but alſv of the Impropriations 

being ſaved by the Statute of 31 H.8. and |, | 
confirmed by the Statute of 34 #7. $. and 3! $5-cap.13. 
remedy given for them with Coſts, both 

in the Spiritual Court and at Common 

Law. 

And note, that if there be a Parſonage Cap. Quoniam 
and a Vicarage endowed, there is but one autem verb. 
of them to pay Procurations, but which of 994 fantum. 
them muſt pay, is to be directed by Cuſtom 
or the indowment, if extant. 

Note likewiſe, that Donatives are not to 
pay Procurations , becauſe they are not 
within the Viſitation of the Ordinary 3 
and fo for free Chappels, for the ſame rea- 
ſon. 

And if there be a Parſonage which has Cap. Quamvis 
a Chappel depending on it, that 1s, where lex naturz, 
both are in the Parſons Cure , no Pro- 
curations are to be paid tor the Chappel. 

Synodals is another charge upon the 
Parions, Vicars, &c. and is likewiſe paid Synodals. 
to the Arch-Deacon, not by any certain 
Rule, but by ſome ancient Taxation ; ſo 
that ſome pay more, and ſome leſs, . 
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* St,Jerome it IT muſt confeſs I cannot find how this 
bis poi !'0 payment firſt became due, but by the 
9 = name ic ſhould ſeem to be a contribution 
gant de ſe to the Arch-Deacons charge in the Sy- 
quem induftri- nods, they * being anciently elected by 
umnoverine,8& the Deacons themſelves as their repreſen- 
Archiadiaco- rative. 


+ Dugdales + But it ſhould ſeem, that the Arch-Dea- 
war 126.b', cons claim theſe Synodals for their Eaſter- 
Viſitation : and the Biſhops have laid ſome 
claim to them, but as my Author con- 
ceives, without any juſt reaſon, the Arch- 
Deacon and his Officers performing the 

Labour, and undergoing the Charge. 
Since my firſt publiſhing of chis Book, 
a learned and worthy Divine fent me a 
Book, written by a learned and ingenions 
perſon amongſt other things concerning 
Synodals, whereby he expected I might 
receive fome ſatisfaction concerning the 
\ Original and growth of them, at whoſe 
Candle I ſhould thankfully have lighted 
mine own, if it had given a clear light : 
But when I came to read the Book, 1 found 
the Author indeavoured to prove them one 
and the ſame with the Cathedraical Duty, 
whoſe reaſons to that purpoſe I can by no 

means ſubſcribe to. 

Cap. Q_—_ . Firſt, becauſe Mr. Lindwod, a very 
ans Ecclef;. 1Carned Civilian and Canoniſt, reckoning 
aſtica, up the onera Eccleſiaſtica, tell us, Quzdam 
enim ſunt que dicuntar Epiſcopalia, & in- 
ter hac continentur Synodaicum , Cathedrat- 
cam, VC. 1o that it appears he conceived 

them two ſeveral and diſtin charges. 


See 


—_— 3 Po AS ao a... 
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Secondly, the Cathedraicum is by the 
Canons reſtrained not to exceed two ſhil- 
lings, whereas anciently the Biſhops had a 


ration thereof were to repair the Churches 


they had this payment in conſideration 


of the third part of the Offerings, and were 
acquitted of the repair of the Churches, 
But I could never learn that the Cathbe- 
draicum was ever paid in England , and 
the reaſon may be, becauſe the Churches 
in England have always been repaired 
by the Pariſhioners by cuſtom. Now the 


Cathedraicum being «limited to two ſhil- 


lings, and finding upon inquiry, that the 
Synodals are not confined to any certain 
Sum, but for the moſt part more than two 
ſhillings 3 it is very improbable that they 
are one and the ſame. 

Thirdly, the Cathedraicum 1s annexed to 
the Biſhops Chair, and in recompence of 
a duty not transferred to any other; but 
for ought I could ever learn the Synodals 
have been always paid to the Arch-Dea” 
cons; and therefore for theſe reaſons I take 
them for ſeveral and diſtin& Duties, as 
Lindwood ſeems to take them. 

The ſame Author gives an Account of 
ſome difference - that has been moved be- 
tween the Arch-Deacons and the Clergy, 
whether Procurations are due to the Arch- 
Deacons when the Biſhop V iſits : In which 
caſe the ſame Author has given his Ver- 
dic clearly for the Arch-Deacons, and 
grounded his Opinion upon Reaſon,Cuſtom 
and Authority. 

Firſt, 
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Cauſa 10.9, 3, 
Quid vero & 
placuit ut nul- 
l : 24 & Jus & Conch], 

third part of the Offerings, and in conſide- Braca, ca 


Pe2s 
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Firſt, his chief and only reaſon is, be- 
cauſe the Arch-Deacon pays his Tenths as 
well for that year the Biſhop viſits, as for 
the other two; and therefore he concludes 
it very reaſonable he ſhould have that for 
which he pays Tenths. 

Bur I conceive there 1s a great miſtake 
in this Argument, for I am not fatisfied 
the Arch-Deacons pay any Tenthsfor their 
Procurations, but for the Corps annext to 
their Arch-Deaconries and their Juriſditi- 
on ; for it were againſt reaſon to charge 
them to pay Tenths for that they eat and 
drink in their Viſitations ; and the Tenths 
ought to be of the clear profit ; but where 
the Procurations are paid in Mony it 
ſhould ſeem Tenths are due. 

But admitting upon the valuation in 
the 26 H. 8. the procurations were valued 
(for in that of 20 E. 1. they could not be 
valued, not being then reduced into Mo- 
ny, nor of long after) then the Argument 

Vide extra. runs no farther, than that, becauſe the 

com: de decl- Arch-Deacon ipays a Tenth: part againſt 

ms 296. reaſon, therefore the Clergy muſt pay the 
whole, 

But the reaſon againſt the Arch-Dea- 
cons in my judgment is much ſtronger. 
I ſhall nor cake upon me to examine whe- 
ther their Juriſdiction be ordinary or de- 
legated: I will admit Cuftom has made it 
in ſome meaſure ordinary, though much 

might be ſaid againſt it; I will let that point 
paſs unqueſtioned, but from the beginning 
it was not ſo. Bat let chat be as it will, 
ie is clear there was no Jurid:&ion annext 

t0 
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to Arch-Deaconries originally ; che firſt 
ſtep was over the Deacons, as ſhall be 
ſhewed hereafter : It is without all doubt, 
that Originally all Juriſdition over the 
Clergy was in the Biſhops, and they in 
their own perſons viſited the Churches 
within their Dioceſles, for the firſt 600 
Years after Chriſt. 
But in the Fourth Council of Toledo, 4 Concil. To+ 
which was held about the 630th year after letan. cap. 3s. 
Chriſts Birth under Honorius. 1. It was de- 2 <onclle Bras 


creed, Epiſcopum per cunitas Dicczſes Paro- 


chiaſque ſuas per ſingulos annos ire oportet >. 


what todo? not only to eat and drink, 
but ut exquirat quo unaqueque baſilica in re- 
paratione ſui indigeat. But /i ipſe aut lan- 
guore aut aliis occupationibus implicatus id ex- 
plere nequiverit, Presbyteros probabiles aut Die 
acanos mittat , qui & reditus Bafilicarum 
& reparationes & Miniſtrantium vitam in- 
quirant. | 


This is the firſt Commiſſion that I can 
find for Biſhops to make Subſtitutes to in- 
quire, but the Juriſdiction ſtill reſerved to 
the Biſhop to admoniſh, examine and pu- 
niſh; but here is no news of Arch-Deacons 
as yet in power. 


CA, CaP. I Ll 


The firſt news I hear of any thing tend- Diſtin. 25. 
ing to any Furiſdiftonem was over the Per ledts. 


Deacons ; for Gratian tells us, Archidia- 
cons, Subdiacons & Levitts ad quem iſta 
pertinet Miniſteria. Et ad ipſum nunciat Epiſ- 
copum exceſſus Diaconorum : So that it ſeems 
the petit Juriſdiction the Arch-Deacons 
begun with, was to inſpect the __ 

(s 
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Diſtin&. 54. 
ditum eſt. 


Hob. 16.'. 


Ergo dicuntur 
oculi Epiſcopli. 


of their Brother Deacons, and to give the 
Biſhop an account of their miſcarriages in 
the nature of a Monitor only, 


The next news I hear of them is a com- 
plaint againſt them, Quod in pleriſque Iocis 
ipſe ſuper Presbyteros quandam exerceant di 
minationem : but ſtaid not there, but ab ex 
cenſum exigunt 5 ( which the Biſhops could 
not do) whereupon it is commanded, 
quod ſint contenti regularibus diſciplinis, & te- 
neant propriam meuſuram quam ab Epiſcopis 
ets injungitur > hanc per-parochias ſuas exer- 
cere ſtudeant, nihil per cupiditatem O ava- 
ritiam preſumentes. Here it appears that 
they had gained fome imployment under 
the Biſhop over ſome certain Pariſhes, 
but with a limited Jurifdiction 3 they 
muſt keep their Meaſures, muſt not exceed 
their Bounds. 

By this it appears that the Arch-Deacons 
are meerly Subſtitutes to the Biſhop, and 
what authority they have is derived from 
him, his chief Office being to viſit and 
inquire, & Epiſcopo nuntiare 3 and therefore 
the Biſhop takes what Cauſes he pleaſes 
to his own Cognizance, and leaves ſome 
petic buſineſs to the determination of the 
Arch-Decaon. This being granted, which 
cannot be juſtly denied, it is againſt all 
the reaſon m rhe World, that the Biſhop 
by eaſing of himſelf by appointing a De- 
puty Vicar or Vicegerent ſhould double 
the charge upon his Clergy. | 

As for the Cuſtom alledged for this 
Duty, betore: I give an Anlwer to it, 5 

| WI 
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will be neceſſary to examine how the Ca- 
non Law ſtands in the point. | ; 
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And by our own Provincial Canons [ Cap. ut finguls 
find it is eſpecially provided, that the Arch- Eccleſiaſtica, 


Deacons ſhould receive no Procurations, 
miſt illo die quo perſonaliter viſitant Eccleſiam 
procurantem > and it goes farther, nec re- 
demptionem pro *viſitatione preſumant. What 
can be more clear? and what can this re- 
demption mean, but Procurations in Mony 
as is now uſed ? 


And the Gloſs, to make ſtill more clear, Verbo viſita- 


tells you, forſan quia Epiſcoprs eodem Anno © 


viſitavit & ſuſpendebat Juriſdiftionem Ar- 
chidiaconi, & fic Archidiaconus wult ab eis 
aliquid loco procurationis exigere quod non licet 
ut bic, ubi non _viſitavit. 

And by another Canon made by Fohr 
Stratford Archbiſhop of Canterbury and his 
Clergy, about the year 1345. it is for- 


bidden, Ne quis procurationem ratione vi- Cap, Quamyis 
ſitationis ſolyendam ab aliqua preſumat reci- lex nature, 


pere Eccleſia, niſi viſitationis officiuam dili- 
genter eidem impenderit, ſcrutatis perſonaliter, 
& inſpeftis per ipſum cum effettu que fuerint 
indaganda. Vide 4 Concil. Later. ſub Innocent, 
3-c4. 32. to the ſame purpoſe.” 

By this Canon likewiſe there is no Pro- 
curations to be paid without perſonal Vi- 
ſtation. But for the better underſtanding 
of this Canon I muſt obſerve ro che Reader 
that there is two other ſorts of Procura- 
tions, the one by Pact or Covenant, the 
other by Cuſtom, that are no ways relate 


well diſtinguiſhes, ratwone viſirationis, 
| V And 


d Ibidem verb, 


; E ratione viſitas 
to Viſications, and therefore the Canon ads. Gs 
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Verb. Solet 
folyl, 


And after that Canon has taken care 
for moderating . the exceflive Charge of 
the Viſitors in their Viſitations, it leaves 
it to the choice of the viſited. An n pe- 
cunia quantitates ſolite, vel in viftualibus vi- 


ſitantes eoſdem wolnerint procurare, optionem re- 


ſervamins, 

And Mr. Lindwoed tells us, in thoſe days 
it was a common uſe in England, that the 
Arch-Deacon received in Mony , nomine 
procurationis ſeven ſhillings and fix pence, 
that is, eighteen pence for himſelf and his 
Horſe, and ſix ſhillings for his ſix Atten- 
dants and their Horſes. 

There is by the ſame Canon proviſion 
made, that where there is a Church and 
a Chappel depending of it, which is not 
preſentable, but within the Charge and 
Cure of the Parſon, that in that Caſe 
there ſhall be but one Procuration for 
both, and that he that ſhall take more, 
ſhall ipſo fafo be ſuſpended ab officio & 
beneficio, till he has paid double the Sum 
received to the Cathedral Church of that 
Diocels. 

Laſtly, this Canon concludes with the 
Duty of the Arch-Deacon and other Or- 
dinaries in their Viſitations, that ram in 
Eccleſiis quam ornamentis eorum, camiterio- 
TUM Hors &- manſorum domibus reperientes 
defeftus, izs ſub pecuniarizs penis precipiunt 
rYeparare, Cc. 


So it appears by theſe Canons, that there . 


are no Procurations due to the Arch- 
Deacons, unleſs they viſit perſonaliter ; and 
it itbe demanded, why in perſon, and m_ 

Eccle* 
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Ecclefiatim ? the cloſe of this Canon tells 
Ou. 
, Now you ſhall hear what Othohon, the 
Popes Legate, in a National Synod held 
in St. Pauls, London, in May 1268. ſays to 5: Cauſa 10; 
this matter, Cum autem (lays he) ratione vi- 4 1. Relata to 
ſitationis procuratio debeatur, ſi quid exequa- #*t ſame pure 
tur wel recipiatur huſuſmodi ratione ceſſante, #%* 
jam male recepti & indebiti nomen ſubiit. 
Cum igitur imtellexerimus quod plerique pre- 
lati procurationes a ſubditzs exigunt, licet vi- 
ſitationss Officium non impendant nos tam 
Ecclefiarum indempnitati quam * prelatorum * Nora. 
[aluti conſultius providenes, diſtriftius inhi- 
bemus, ne quis eorum prochrationem, qua ra 
tione vViſitationis debetur, ab Eccleſia quacunque 
recipiat, niſi cum eidem wiſitationis officium 
impendit , qui wero receperit, donec reftituerit, 
ab ingreſſu Eccleſie ſit ſuſpenſus. 
So that it appears by theſe Canons, the 
Arch-Deacon, when che Biſhop viſits, ought 
not to have Procurations, but is expreſly 
forbid to exat them. Now how'far a 
Cuſtom ſhall prevail againſt a Canon (TI condi. Later: 
mean fuch Cuſtom as the Eccleſiſtical 4. ſub Inno- 
Courts allow of forty years cotinuance )) cent.z-Can.33s 
belongs to the determination of the Cano- £974% 
_— Gregorlies De- 
niſts. And the - Author tells us, page 25. ;recats cap. ad 
from them, that that Cuſtom is ſaid to be noſtram audi- 
retionabilis, and by conſequence invio/abi- entiam de con: 
lis, that is binding, Qu nec divino juri con- gyro wo , 
tradicit, nec obviat Canonicis inſt itutis. = ; 
I could fay much more to this purpoſe, 


but it belongs to the Canoniſts, to whom 
[ leave it. 


V 2 But 
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But if the Author, intend ſuch Cuſtom 
as is allowable at Common Law. when 
he ſays Canons cannot be of ſuch force 
as to annihilate and overthrow National 
Laws and Cuſtoms, I muſt grant he is 
therein very right. | 

But in this Caſe there can be no ſuch 
Cuſtom ; for every Cuſtom allowable at 
the Common Law muſt have its Com- 
mencement before the firſt year of R. 1, 
which was Anno Dom. 1189. but the De- 
cree of Pope Benedi# XII. which firſt gave 
way to commuting Procurations into 
Mony Velentibas, was about the year 1337, 
and Mony payments in lieu thereof were 
not ſetled here in England of long time 
after 3 and therefore they cannot be claim- 
ed by any Cuſtom or Preſcription at Con- 
mon Law. 

For the Caſe of Proxies in Ireland, which 
he vouches forth of Sir Fobn Davies Iriſh 
Reports, I conceive "makes nothing art all 
to this queſtion ; for it is not at all moved 
in that Caſe, whether there were a dou- 
ble proxze due, the one to the Biſhop when 
he viſits, and another 'to the Arch-Deacon 


that firs ſtill: But I preſume the Author ' 


makes uſe of that Caſe to prove, that Pro- 
curations may be due ratione wiſitationi, 
when there is no Viſitation ; And I will 
agree they may by Ad& of Parliament; 
and in that Caſe, there is two Adts of Par- 
lament for them. 

Bur Sir Williams Capels Caſe, vouched in 
Lutterels Caſe, may be conceived to make 
ſomething to this purpoſe, where the Calc 

ſhortly 


two 
thei 
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ſhortly is, That one held his Land zzter 
alia by the Rent of Five ſhillings pro 2v2rdo 
caſtri, and upon Avowry for this Rent, the 
the Tenant pleaded that the Caſtle was 
down, and therefore no Rent due, and 
upon Demurrer adjudged againſt the Te- 
nant; and very great reaſon, for the Rent 
was reſerved in reſpect of the Land, and 
not in reſpe& of the Caſtle, for the reſer- 
vation of the Rent is Reddendum inde, that 
is, for the Land Five ſhillings annuatim pro 
wardo caſtri and the ſaying the Caſtle is 
down does not anſwer the Deber : But if 
the Land for which the Duty ariſes be 
evicted by a more ancient Title, the Rent 
is gone ; ſo that this Caſe being rightly 
underſtood makes againſt the Arch-Dea- 
cons rather than for them; for in their 
Caſe the annual payment is paid for Pro- 
curations, Procurations are due, ratione 
viſitationis 3 then' when the Biſhop that has 
the ancienter right to viſit, inhibits his 
Deputy, and does the work himſelf, to 
whom does the wages belong ? 

And note, That by the Canon Law no 
Man may preſcribe to be free from Procu- 
rations ratione Viſitationts. 

Here I could willingly end my Dif- 
courſe, for I doubt 1 have ſaid enough to 
dipleaſe ſome ; but no good Man ought, 
nor I hope will take any offence at what 
has been ſaid, or at what I am about to 
ſay 3 and therefore I ſhall add a word or 
two concerning the Arch-Deacons and 
their Viſitations. 


V 3 OM 
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Decret. Greg, 
1.2. Cap. 15. 
cum ex officil, 
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Concil. Tole- Tt appears by what has been ſaid, that 

& Brice <a,29* for the firſt ſix hundred years after Chriſt, 

" eee.nne7* the Biſhops in their own' perſons viſited, 

cunt}as dioczſes parochiaſque ſuas ſingulos 

@nnos, and they had ſeven Deacons in eve- 

ry City, that is, Djoceſs, to afliſt them, 

After that they had Authority in caſe of 

ſickneſs, or other publick concerns, to 

delegate Prieſts or Deacons to afliſt them ; 

and thereupon, as ſhould ſeem, they can- 

tonized their great Dioceſles into Arch-Dea- 

conries, and gave them Commiſiions to 

viſit and inquire, and to give them an ac- 

count of all at the end of their Viſitati- 

ons, as is before related ;' and the Biſhops 

rejerved the third year to themſelves to 

viſit their Churches, and thereby to inform 

themſelves how the Arch-Deacons, their 

Diſt. 94. Subſtitutes, performed their Duties, how 

aitum eſt. they domineered over the Clergy, and 

wer? reduced to their true meaſures. You 

have heard after upon complaint of the 

_ opprefiion, they and others uſed in their 

Viſitations by their excefiive numbers of 

Attendants, in one of the Councils of L- 

zeran the number of their Attendants were 

Cum Apoſto- limited, and by Canons of our own ſeve 

lus Sub Alex.3. ra] reſtrictions have been made againſt the 
1179- -4+ exorbitances of Viſitors. - 


Ut fingula Ec- By one Canon in the time of Archbi- 


ſhop Langton, they are commanded that in 

_ ny: Viſtations - $4 Attendants ſhall not 
Cap.cum Apo- exceed the number limited in the general 
flolus, Council of Lateran (whereby an Archbr 
ſhop in his Viſitation is allowed forty or fifty 

Men and Horſes, a Biſhop twenty or _ 

rch- 
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Arch-Deacons five or feven,an Arch-Prieſt 3 Council of 
two.) And further reſtrained the Viſitors, £*- 1176. ſub | 
that they ſhould invite: no Body to their *'**3 ©4P-4- 
Viſitation entertainments. | 

But this did not do the work intended Quamvis lex 
in eaſing the Clergy ; therefore after in nature. 
the time of Stratford Archbiſhop, by the 

Canon before remembred it is farther 
provided, that it any plures viſitare woluerit 
Eccleſias una die, procuratione unica in viftu- 
alibus wel pecunia, ad quam omnes & ſingu- 
las fic die unico viſitatas proportionabiliter fa- 
ciat contribuere ; prout tradunt Canones, ſit 
contents. Et ſi notte pracedente wiſitatio- 
nem in quavis Eccleſia faciendam ad ſump- 
tus Redtoris ſeu Vicarii wviſitandi, ſeu die wi- 

ſitationis in prandio ſteterit, cum eiſdem veram 
eltimationem ſumptuum hujuſmodi in F ans 
ratione, ſi eam in pecunia viſitans licite duxerit 
exigendam, computare, ſeu allocare, wel pro 
ea in toto fFudeat compenſare. Ita quod nec 
ultra ſumptus bujuſmodi ſclidam procuratio- 
nem in pecunia, nec amplius quam deduttis 
eiſdem ſumptibus de procuratione in pecunia 
exſokvenda ſupererit, praſumat recipere wel 
exigere quoviſmodo. Si quis autem aliter fe- 

cerit, donec indebite recepta reſtituerit, ab in- 

preſſu Eccleſia noverit ſe ſuſpenſum. 

And likewiſe by the before mentioned Naturalls dif- 
Decree of Othobon it is ordered, that Bi- Pofitionis, 
ſhops and other inferiour Officers in their 
Viſitations, in ſuperflus comitiva ſeu evittio- 
num numero, vel alias in expenſis gravare ſub- 
ditos non preſumant ultra quantitatem & nu- 
merum determinatum in conſtitutione Innocen- 
ti Pape quarti, ne, 8C. 

T4. But 
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But Pope Benedi# the XIT. good Man, 
made an Edict or Conſtitution decretal, 
whereby heſetled what every Clergy-man, 
&c. ſhould pay by way of Commutation in 
lien of their Procurations, and this was 
about the year 1337. But the good Pope 
left in the Election of the viſited, whether 
they would pay their Procurations in Mony 
or Victuals; but it was long after, as ſhould 
ſeem, before this Decree was generally re- 
ceived in England , (which makes me be- 
lieve the Arch-Deacons were more mo- 
derate here than elſewhere.) For when 
Lindwood publiſhed his Provincial Canons, 
which was about the year 1423. it was not 
generally received in England ; which was 
almoſt an hundred years after. But the cer- 
tain time that Procurations here in England 
were turned into Rent I cannot find out : 
But the effe& of this innovation was, that 
when Procurations were reduced to an an- 
nual Rent,the Viſitations were degenerated 
into an Audit of Receipts, and called a Vi- 
fitation where the Parſon draws up a thing 
called a Preſentment containing (omnia 
bene) which by the Church-wardens is de- 
livered to the Viſitor or his Deputy, and 
Procurations paid, and the Viſitation 'is 
ended 3 when for the moſt part nothing is 
well,or as it ſhould be : The Churches kept 
like Swine-ſtyes (I beg pardon for the com- 
pariſon, I wiſh it were not too true) the 
Floors broken up, the Windows broken 
down, the Church and Building belonging 
to the Parſonage and Vicarage Houſes di- 
lapidated, the Parſon Non-refident, Pews 
in 
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in the Church built ſo high and. diſorderly 
that the Behaviour of the People therein 
cannot be obſerved, Books and Ornaments 
of the Church wanting or imbezeled ; and 
it is not likely the Parſon and Churchwar- 
dens ſhould preſent theſe things, when 
themſelves are commonly 'moſt in fault 
and beſides the Churches, the Church- 
yards how arethey uſed, their Fences neg- 
lected, Swine rooting in them, Muck-heaps 
thrown in them, and prophane gaming and 
other debaucheries uſed in them, ſhame to 
ſee or hear of ? 


There was complaint in the Council of Cauſa 10.9. x, 


Toledo, Quod quidam Epiſcopi negligebant [us 
parochias wiſitare ſingulis annis ad pradican- 
dum & ad confirmandos Preros, procurationes 
tamen exigebant, ac ſi Eccleſias wiſitarent : 
uad ex avaritia & mepligentia procedat. 
Thereit was decreed in that Council, ut 
hoc de cetero non faciant Epiſcepi, ſed ſolicite 
& diligenter greges wiſitent, cupiditatem wis 
rtantes, Of negligentiam dimittentes. 

Certainly it there was Cauſe of ſuch 
Complaint in. thoſe days, there is much 
more now. 

I do not ſpeak this, as though it were 
now a Duty incumbent upon the Reverend 
Biſhops to viſit in perſon Eccleftarimz their 
Age and great Imployments, and the Ca- 
non gives leave to do it by their Subſti- 
tutes the Arch-Deacons : Bur if their Lord- 
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Relata ef). 


% 


By the Canons 


of King James 
they are to viſit 


ſhips would be pleaſed to enjoyn their every year. 


Arch-Deacons to viſit every third year Ec- 
clefiatim, when their Lordſhips hold their 
triennial Viſitations, and give their Lord- 

ſhips 


Can. 86. 
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ſhips a perſonal account how they found 
all things, it would work a great Refor- 
mation in the Miſcarriages before-men- 
tioned ; and the Arch-Deacons would cer- 
| tainly be ready to obey ſuch a command, 
—_ FA Ne magis videantur Iucrs pecuniariss inhiare, 
— " quam Eccleſiarum welle conſervare ſtatum, & 
ſalutem animarum querere ; and then it 
were reaſon they ſhould have their Pro- 
curations that year alſo. 
See Seldens The ſame worthy Author that has 
Hf. of Tythes brought me into this Diſcourſe, tells us of 
219, 222, & another charge by the name of Pentecc- 
224» ffals or Whitſunday Farthings ; theſe are but 
a Charge upon ſome partieular Churches, 
where by Cuſtom they have been paid, 
and ſeem to be of the nature of Offerings: 
But I have never met with any thing more 
of them, than what TI have received from 
that learned Author. 

Laſtly, I will conclude with an acci- 
dental, but a grateful Charge, which is, 
That if the Founder or Benefacor to a 
Church, or their Poſterity, becomes ne- 
ceflitous, they are from the fame Church 
to receive Relief, $S; enim omnibus aliis 
(fays the Canon) neceſſitatem ſuſtinentibus 
pro ſolo religions intuitu in uſum res Eccleſiz 
largiuntur, quanto mags conſulendum eſt, qui- 
bus retributio debetur ? | 

All theſe Charges and more the ſecular 
Clergy undergoes, which takes away a 
conſiderable part of their Revenues. 


4 Concil, To 
let, C. 37. 
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WE 


CHAP. XVI. 


The Sixteenth Chapter fhews how far 
Preſcription will prevail in the man- 
ver of Tything, and in what Caſes 
the Parſon, Vicar, &c. ſhall be bound 
by a Modus decimandi. 


THE Canoniſts, and thoſe that are of Th: force of « 
Opinion that Tythes are due jure Modus deci- 
divino, decry all Cuſtoms and Preſcripti- Tang! # 
ons that either diminiſh the Tenth pare, ns 


n _ Lindwood ca. 
or acquit the whole 3 for in truth, no Cu- Quoniam 


ſtom or Preſcription, can be good which Propter verbo 


is poſitively 2gainſt the Law of God. me 
And that is the reaſon why it is fre- Co. $48 Ca- 
quently ſaid in our Law-Books, that the ſes, 46: 


Eccleſiaſtical Courts will not allow a A4:- PYEC 79-P- 49, 


dis decimandi. 
But the Common Lawyers allow Tythes comm Law 
to be due Faure Divine ſecundum quid, that and Canon 
is, quoad ſuſtentationem cleri, but not quoad 4iffer concern- 
decimam aut aliquam aliam certam partem ; ye Cuſtoms, 
and therefore they allow of a manner of *' 
Tything which diminiſheth the Quantum, 
or a Cuſtom of not Tything for this or 
that particular thing, ſo there be a ſuffici- 
ent Maintenance for the Clergy beſides : 
and of the ſame Opinion are tome of the 
moſt eminent School Men. Andin this, Th 
- , 0. Aq. Sur, 
as in all other things where the Common ,.,.. *... 
Law, and Canon, or Eccleſiaſtical Laws arr, 1. 
differ, the Common Law is to be pre- 
ferred ; 
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ferred; for no Canons are of force in 
England, which are contrary or repugnant 
to the Laws, Statutes and Cuſtoms of this 
Realm, or to the damage or hurt of the 
Kings Prerogative Royal; but all other 
Canons Provincial till remain. in force, 
and are- confirmed by a Statute made in 
the 25 year of H. 8. 

The difference between Cuſtom and 
Preſcription I have ſhewed before in the 
thirteenth Chapter. 

But before I proceed upon this Subject, 
I muſt beg leave of the Reader to ſay ſome- 
thing more in vindication of the Com: 
mon Law. which in this point I conceive 


' doesnot differ materially from the Eccleſi- 


Lindwood c. 
Nuoniam prop- 
ter verb, Ree 
aemptionem. 


8 E.4.13.b*.* 
Vc, 


Seld. Hiſt. De, 
cim, 408, 


aſtical and Civil Law 3 for if I do not ve- 
ry much miſtake the Canonifts and Civili- 
ans they do at this day allow of real Com- 


poſitions in diſcharge of Tythes, that is, 


where the Parſon, Patron and Ordinary 
do by Deed agree to accept of a certain 
Sum of Mony yearly, or ſo much Land 
or other profit in diſcharge of the Tythes 
growing and ariſing upon ſuch Lands as 
they agree for. Now what is this but a 
Modus decimandi? and a Preſcription to 
maintain this Modzs,is no more than a ſup- 
ply to prove a real compoſition, which was 
made beyond all memory and loſt ; and 
it were againſt all juſtice and reaſon, that 
if a Man ſhould be plundred of, or loſe his 
Deeds, that he ſhould thereby loſe his 
Eſtate. And it muſt neceſſarily be intend- 
ed, that every Modiz decimandi that has 
continued time out of mind, muſt have a 

reaſonable 
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reaſonable and legal commencement, and 
muſt be intended that it began by a real 
compoſition. 
A Rent-charge cannot be created bur 
by Deed, and yet it may be claimed by 
Preſcription, ſuppoſing a Deed preceded ; 
the like Law is of all Commons, &c. 
dir Thomas Ridley, a Learned Civilian, - in 
his view of the Civil and Ecclefiaſtical F:18!- 
Laws, inveighs againſt Prohibitions, and 
the Common Law in caſe Je modo decimen- 
di, and endeavours to infinuate' to the 
Reader , that the Spiritual Courts allow 
Preſcriptions Je modo decimands, and that _ | 
the Common Lawyers do the Spiritual £49204 cap. 
; - Quoniam pro- 
Courts great wrong to affirm the COn- pier yerbo re- 
trary. But he himſelf in the next prece- demptionem. 
dent Section tells the Reader, that a Pre- Conſuetudo 
ſcription to pay leſs than a full tenth D_—_— 
part, is both againſt the Canon Law, and ,,, no | 
againſt the Law of God it ſelf. Now cimam prz- 
in every Preſcription de modo deciman- (cribendumyel 
di, it is to be intended the rate Tythe was ego 
the full value of the Tyrhe at the time an 
of the Original compoſition 3 for it Ccan- verb.conſuetu- 
not be preſumed that the Biſhop, Patron dive locorum 
and Ordinary, would make a compoſition _ _ _ 
to the prejudice of the Church; and if che nu <—_ 
rate Tythe do not now reach the value, mam, non po- 
it is to be intended that either the Tythes teſt conſueru- 
are improved, or elſe that Mony is now _  — 
become of lefs value, which makes the 21H, jus di- 
preſent incquality. vioum, 
Put the caſe then, that in the time of ZH. x, Co. 13. 152”, 
(for the purpoſe) the Lord of the Manor 
of Dale waile a real compoſition with the 
Parſon 
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Parſon of D. that he and his Heirs for 
ever, then after would pay to the Parſon 
and his Succeſſors, five pounds yearly, for 
the Tythes of his Demeſns ; and this com- 
poſition was confirmed by the Patron and 
Biſhop as it ought, and five pounds was the 
full value of the Tyches at that time. think 
it will not be denied me but this was a 
good real Compoſition, and that if after- 
wards the Tythes had become of leſs year- 
ly value, the Lord of the Manor had been 
bound by the Compoſition to pay the Five 
pound per ammum. Then ſuppoſe on the 
other hand, that the Lord of the Manor 
after this Compoſition being thereby en- 
couraged , made great improvement of 
his Demeſns, 'by which the Tythes are 
become of much greater: yearly value, or 
that Mony by the diſcovery of the We/t- 
Indies (as the truth is) be become of leſs va- 
lue : Is there not then the ſame reaſon to 
bind the Parſon as to bind the Lord in the 
other caſe ? which being granted, as in all 
juſtice and reaſon it muſt, and the Lord 
having no other Evidence to make good 


- his bargain but his Compoſition, and that 


in the late Wars wasplundered,or his Houſe 
by accident burnt, miſlaid or imbezeled 3 
ſhall he therefore loſe his Compoſition 
which he muſt now be forced to claim. by 
Preſcription Chis Compoſition being loſt) 
becauſe the Tythes are of greater yearly 
value than Five pound, as the Civilians 
would have him, or ſhall he be admitted 
ro maintain his. right by the Common 
Law, I appeal co the judicious and indiffe- 

rent 
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rent Reader which is more Juſt ? Now the 
Judges of the Common Law, well know- 
ing what the Judges of the Eccleſiaſtical 
Courts will do in this Caſe, and likewiſe 
that at this day there is no rate Tythe can 
come near the true value of the Tythe 
Wheat about the time theſe Compoſitions 
were made, not being perhaps above twelve 
pence or two ſhillings the Quarter, and 
now for the moſt part twenty times as 
much (not becauſe Wheat is of greater 
value than it was, but becauſe Mony is 
of leſs) they do in this caſe frequently 
orant Prohibitions to try whether there 
be ſuch a Cuſtom or nos and if they find 
there is no ſuch Cuſtom, they ſend the 
Cauſe back by Conſultation to the Ecclefi- 
aſtical Court, to be there determined ; 
but if they find there be ſuch a Cuſtom, 
they will not truſt the Eccleſiaſtical Judge 
any more with it, but leave the Party to 
take his remedy for the Modes in the Ec- 
clefiaſtical Court. And for the very ſame 
reaſon Prohibitions are granted upon real 
compoſitions. And by the Eccleſiaſtical 
Law Tythes are due of Minerals, Turts, 
fiſhing in the Sea»ze#c. which the Common 
Law denies, and therefore if Suits be in 
the Eccleſiaſtical Courts for any of theſe 
things which are due by the Spiritual, but 
not by the Common Law, the Judges of 
the Common Law do grant Prohibitions 
to ſtay their Proceedings. | 

And St. German in the Doffor and Student 
puts this Caſe, 'Thatif it were ordained for | 
a Law, that all payments of Tythes from 

thence: 


Lib,2. cap.g5» 
199, 0',? 
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thenceforth ſhould ceaſe, and that every 
Curate ſhould have a certain portion of 
Land afligned to him, or a Rent or An- 
nuity which ſhould be ſufficient for his 
maintainance and thoſe that ſerved under 
him, or that every Houfſholder ſhould give 
a certain Sum to that uſe, that this were 
a good Faw, and grounded his Opini- 
on upon this ſaying of Doctor Gerſon, a 
great Doctor in Divinity, Solutio decima- 
rum ſacerdotibus eft de Ture Divino quatenns 
inde ſuſtentetur ;, ſed quoad tam hanc wel illam 
aſſignare, aut alios in alios redditus commutare 
pofirivi jurs exiſtet. | 

And this commuting Tythes into An- 
nual Salleries is frequently practiſed in the 
Proteſtant Churches beyond Sea, asT have 
been informed. 

And theſe Preſcriptions Je modo deciman- 
di are not only allowed by the ancient 
Common Laws of this Realm, but con- 
firmed by A& of Parliament. 

For by the Statute of 2 E.. 6. It is Enadted, 
That n0 perſon ſhall be ſued or otherwiſe com- 
pelled to yield, give or pay' any manner of 
Tythes, for any Manors, Lands, Tenements, &c, 
which by the Laws and Statutes of this Realm, 
or by any Priviledge or Preſcription are mt 
chargeable with the payment of any ſuch Tythes, 
or that be diſcharged by any compoſition real, 

And having ſaid thus much in vindica- 
tion of the Common Law, I ſhall proceed 
to ſhew what Preſcriptions and Cuſtoms, 
de modo decimandi wel de non decimando are 
good and allowed at Common Law. 


Firſt 


CO RF AC A oo mm. 


Chap. 16. ©1 Law of Tythes. — 205 


Firſt, No Lay-Man can preſcribe in 10 #ho may not 
decimando, that is, to be diſcharged abſo- ?'*[cribe in = 
lutely of the payment of Tythes, and to = DO 

ay nothing in lieu thereof,unleſs he begin nift. decim, 

is Preſcription in a Religious-or Eccleſj- 409'.* 
aſtical Perſon, and derive a Title to ic by f9lls 1. 653: 
Act of Parliament. 

But all Spiritual and Religious Perſons, ho may pre- 
as Biſhops, Abbots, Priors, Deans, Pre- /*1#be in non 
bends, Parſons, Vicars, &c. may preſcribe mg 
- ! . + Ge, 
in 03 decimando, and their Farmers may Brown. 1, 31; 
make, uſe of ſuch Preſcriptions to free them- Co. 2. Eveique 
ſelves from the payment of Tythes, Wincheſters 

And hence it is; thatthe Parſon or Vicar (%  . 
of one Pariſh, that hath part of his Glebe n, z. 5: _ 
lying in another Pariſh, may preſcribe in Rolts x. 653: 
n0n decimando for'it, that is, as hath been Hf 5 
ſaid, to be free from the payment of any 
manner of Tythe for it. 

But Churchwardens who have Land be- churchwardens 
longing to their Churches cannot pre- ot. | 
ſcribe in non decimando, becauſe they are 
neither Religious nor Spiritual Perſons, 

It hath been held that a Biſhop may Rolls x. 653. 
preſcribe that he and his Tenants for Life, H-7- 

Years and Will, and his Copyholders have 7 c— 
been freed from the payment of Tythes; ng Vamſelf and 
the reaſon alledged is, becauſe it might Tezants, 
commence by a real compoſition for the 

whole Manor. And in all Caſes wherea ,.  - 
Spiritual Perſon preſcribes in non decimando y, ,, © 2” 
his Tenants and Farmers ſhall take the C. 2. 45. a.” 
benefit thereof, 
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J. 1. contra 
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But if any of the Abbots, Priors, ec. 
that came to the Crown by the Statute 
of 27 H.8. were diſcharged of the pay- 
ment of Tythes by Preſcription Je nor 
decimando,yet the Patentees of theſe Lands 
ſhall not have the benefic of ſuch Preſcrip- 
tions, but ſhall pay Tythes. 

Neither can the Kings Patentee be freed 
from the payment of Tythes of thoſe 
Lands which the King whilſt he had them 
in his own hand preſcribed to be freed 
from the payment of Tythes, becauſe it 
is a Perſonal diſcharge in the King, for 


- the queſtion ariſing upon Lands difaifo- 


# 


reſted, there might be ſeveral reaſons why 
he paid no Tythes ; firſt,” becauſe the 
Grounds were depaſtured with Beaſts ferz 
nature for which no Tythes were due, 
or for that the King was not bound by 
the Decretal Epiſtle of Pope Innocent the 
Third, who ſetled the Parochial Right of 
Tythes, or by reaſon the King being a 
mixt Perſon might preſcribe in non deci- 
mando. But if the King preſcribe i» non 
decimando for Lands and grants them over 
the Preſentee ſhall not by ſuch Preſcrip- 
tion be diſcharged, nor ſhall the King be 
diſcharged if the ſame Lands come to 
him again. 

. . But the Kings Patentees of thoſe Abby 
Lands that came to the Crown by the Sta- 
tute of 31 H. 8. may take advantage of a 
Preſcription de non decimando in the Abbot, 
Prior or other Religious Perſon by the 
force of that Statute, and the enjoyment 


of the Lands ſince the diſſolution _ 
| r0M 
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from the payment of Tythes during Me- 
mory, is a good Proof 2 prfteriore, that 
the Abbots, Priors, &c. held the ſame 
diſcharged from the payment of Tythes. 

The Inhabitants of a County, Hundred  . | 
or Country, as the Wilds of Kent and Suſ- oe (Sos 
ſex may preſcribe not to pay Tythes of = cecknans 
Wood, Milk, or any other particular thing, do. Lib. Ierr. 
ſo there be a competent Livelyhood for ti. Prohiblr, 


the Clergy beſides. DoR. hipeel 


| I. 2.C. 55. f. 
I66, 167. b. 174+ b*.* Roll. 1. 653. H. 10, 11, 12, 13. ” 


But every Lay-Man may preſcribe Je ho may pre 
modo decimand;, that is, that {ich a Man /*ribede modo 
being Lord of ſuch a Mannor, and all thoſe — 


whole Eſtate he hath in the ſaid Mannor, þ-.. 


.. have from the time whereof the Memory Cro. fl. 599, 


of Man is nat to the contrary, had and 758. 784- 
enjoyed to his and their own uſes all the 
Tythes arifing,#c. within the ſaid Mannor, 
paying fo much yearly to the Parſon of D. 

And a Lord of a Manor may preſcribe Cro. El. 184; 
for himſelf, and his Copyholders, for they Noy 132, 
are part of the Demeſns of the Mannor ; 
or the Copyholder may preſcribe in the 
name of his Lord. 

If a Modus decimandi be to pay two OT: 
things, as two ſhillings for a Park, and a {mou rr00y 
Shoulder of every Buck kilPd in the Park, rwo things, 
and all the Dear die or are killed up, yet 54 one fails. 
notwithſtanding che Preſcription holds 
good for the two ſhillings. 

But every Preſcriprion and Modus mult yy, 43.-. 
have a Continuance, for it cannot be good Preſcriptions 
at one time, and aſleep at another, nei- 1% not ſeep. 

| % 3 ther 
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ther can a wilful denial deſtroy a Modus 


decimandi: And it is taken for a Rule in 
Dr. Leyfield and Tiſdal's Caſe, that where 


Hob. 11... no Tythes are regularly and legally due, 
Modus for asfor a Houſe, &c. there can be no Mods 
Houſes. decimandi alledged. 


Co, 11. 162, And yet it hath been held, that a Tythe 
Hob. 11... by Preſcriprion may be paid for an Houſe, 
 Quzre. becauſe ir might be due for the Land be- 
_— 1-549 fore the Houſe was built. 1deo quere. 
-# 4 107% A Modus to pay Tythes without the 
Rolls 1. 651.4. view of the Parſon is not good, becauſe it 
16, 17, 18, 19+ conduces to fraud, and is now againſt an 
co _ A& of Parliament. 
"io So a Meodus that becauſe you have paid 
ſes, 45 
More 454 your Tythe of your Cows, you have been 
freed of the 'Tythes of Oxen, Steers, Hey- 
fers, ec. 15 not good ; that is, to pay your 
Tythes in kind of one thing, thereby to 
free another Tythe. 
Noy 108." Bur where Tythe is only due by Cuſtom, 
as for Fiſh taken in the Sea, there leſs than 
a tenth part may be good. 
Cumbertands . Ad it hath been held a void Preſcrip- 
Caſe, perRol. £i0N to Pay a Load of Hay yearly in dif- 
P. 13 Jac. B.R. Charge of all his Tythe Hay,that is, to pay 
what Preſcrip- a part in diſcharge of the whole. 
—_ de modo <, for a Pariſhioner to preſcribe that he, 
eclrand! . Y þ 
are good. ec. has time out of mind repaired the 
2 Leo.70, Church, and by reaſon thereof hath been 
diſcharged of the payment of Tythes, is 
no good Preſcription, tor the Parſon not 
being bound to repair the Church has no 
Rolls 1.649. I. TECOMPEnce : But if it had been,that he had 
d. 8,9. repaired the Chancel, and in conſideration 
thereof had been freed of the payment of 
Tythes, 
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Tythes, that had been a good modus, ratio 
atet, 

It hath been held a good Preſcription, 99! ang 
that the Pariſhioner hath time out of mind Len, 
paid the Tythe Wool of all the Sheep he has Rolls r. 648. 
ſhorn,though never ſo lately bought in, and © ** £49: 7: 
in conſideration thereof hath been freed of 
the payment of the Tythe of thoſe he had 
fold before Shereday. 

It hath been held a good Preſcription, to Rolls x. 648. 
have paid the tenth Fleece or Pound of c. 4. 

Wool, ſo there were any allowance for the 
odd Fleeces or odd weight. | 

It hath been adjudged a good Modus, Rolls r, 649. 
that in conſideration the Pariſhioner hath d. s. 
ſhorn and wound the Wool, to be free of 
paying Tythes of the Neckings and Birlings 
without fraud. | | 

It is a good Preſcription, that the Pa- Rolls r. 652, 
riſhioner hath time out of mind paid a half: 5 7 
peny for every Lamb fold before May-day 3 

ut if the Pariſhioner fell his Lambs frau- 
dulently a few days before May-4ay,on pur- 
poſe to defraud the Parſon, &c. it is no 
good diſcharge. 

A Preſcription to pay woolin kind,ifkept Marſh. 79”. 
till Clipping-day, but if ſold before, to pay 
a half-peny a Fleece, as Mr. Marſh reports, 
was held no good Preſcription, ramen quere. 

It hath been held a good Modus, that in For Cors. 
conſideration that the Pariſhioner hath More 474. 
mowed, reaped and ſhockt the Corn, and |, Rep. 21 
paid his Tythe in the ſhock,that he hath been 
freed of the payment of any Tythes of the 
Rakings 3 but as Sir Ed. Coke ſays, there 


aceds no Modus as toRakings without fraud. 
XN 3 To 
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Rolls 1. 648. 
b, 6, 


Rolls r. 649. 
d. 4+ 


Rolls 1.550." 
d. IIs 


Word. 
Rolls x, 648, 
b. 7. 


Calves and 
Milk, 


Rolls 1. 648, 
Co 2. 


Rolls x. 681. 
d. I7, 
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To preſcribe to have paid the Tenth 
Sheaf or Shock as it falls out, is no good 
Preſcription to free the Pariſhioner of any 
_ Tythe, it being no more than is 

ue. 

A Modus that in conſideration, that the 
Pariſhioner hath fowed, reapt, bound and 
ſet up the Corn one year to be free from 
the payment of Herbage the next year 
of the ſame Land, was was held good, 
Tamen quare, 

But it is no good conſideration, that in 
conſideration the Pariſhioner has plowed, 
ſowed,mowed,cocktand ſet out the Tythes 
of part, that therefore he ſhould be freed 
of paying Tythes of a ſmall parcel left 
{tanding. 

A Man may preſcribe to pay the Tenth 
Acre or Rood of Wood ſtanding, and the 
Parſon, &c, cut it himſelf, as is uſed in 
ſome parts of Lincolnſhire. 

It hath been held a good Modus to pay 
one Calf at ſeven, nl if under, a halt- 
peny a piece,and if he fell any Calf to pay 
the tenth part of the price, and it hath 
been held a good Modus to pay Tythe 
Cheeſe from May-day till Michaelmas to 
be diſcharged of the whole 'Tythe of the 
Cows, and no Tythe is due for Cheeſe but 


, by Cuftom, and the labour of milking and 


making into Cheeſe is added , whereas 
nothing but the Tythe of Milk is due by 
Law. 

But it is to good Modus to pay for every 
Milch-Cow two pence, and for every 
Calf one peny, in diſcharge of the Too 

0 
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of all other Cattel, but it is a good 1- 

dus for the Calves and Milk only; ſo a 

Modus to pay a Tythe Calf in fatisfaftion 

of the Tythe of all manner of Cattle is Rolls r. 65r: 
not good. _ d. 18. 

A Medas to- pay thirty Eggs in Lent in Fees 
ſatisfaction of all the 'Tythe of Eggs has m_ — 
been held a good Modus. OI 

It is a good Modus that the Parſon time Land in lieu 
out of mind hath had ſo much, or ſach a f Tthes. 
parcel of Meadow or Land in fatisfation yo 649. 
and diſcharge of all the Tythes of Hay, cro. £1. 589. 


&-c. ariſing upon ſuch Land. 2 E. 4. 14.2... 
It is no good Modus to be free from the Headlands, 
Baths, &c. and 


payment of Tythe Hay ariſing upon Hades, Hay 
Balks, Greenſlips, or Doals eaten by Beaſts golls 650.d.16 
of the Plow, in regard the Pariſhioner Noy contra 15 
hath fow*'d, mown, reapt, ſhockt and pre- 
pared the Corn, ec. But the contrary hath 
been held, Ideo quere. 

But in conſideration that the Pariſhio- yeuy 147. 
ner hath made the Graſs growing in ſuch 
a Cloſe, and then paid the Tythe of it, 
he hath been free of the payment of the 
Tythes of the Balks and Hades, has been 
held good. 

Itis not a good Modus that the Pariſhio- rolls x. 640. 
ner having ſpentall his Hay upon the Beafts d. 13. 
of the Plough, that therefore he ſhould be 
free from payment of 'Tythe Hay. 

But a Modus that in conſideration the Rolls 650; 
Pariſhioner hath cut, dried and ſhocke d- 13. 
the Corn, he hath been freed from the 
payment of Tythe Hay, has been held a 
good Preſcription. 


R 4 A 


312 


Noy 3I- 


Cro, E1.276. 


Rolls r. 645. 
b. T, 2, 33 qo 
648. d. 1, 2. 
649. d. 3, 4+ 
cetly 133. 
mrs 
More 910». 
Cro, El. 660, 


2, Taft, 652; 


Bees, 
Rolls 1. 652, 


d. 15. 
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A Modus that the Pariſhioner hath time 
out of mind got Ruſhes and ſtrewed the 
Church, and in conſideration thereof hath 
been diſcharged of the payment of Tythe- 
Hay, has been adjudged no good Med: ; 
but if it had been to ſtrew the Parſons 
Seat,"or to deliver Straw to the Parſon 
to ftrew the Church, had been a good 
Modis. 

But a Modus to pay to the Dean and 
Chapter , though. Spiritual . Perſons and 
Lords of the- Manor; is not a good dil- 
charge againſt the Parſon. 

And it hath been held a good Modasthat 
in conſideration the Pariſhioner has made 
the Hay into Graſs-cocks, that therefore 
he hath been diſcharged of the Tythe 
of the Aftermath ; but Sir Edward Coke de- 
Clares for Law, that there needs no Meds 
to be alledged, but that Aftermath is of 
it {elf freed from the payment of Tyrhes, 
and fo I take it the Law is held at this day. 

A Meds to pay the tenth part of all the 
Hony and Wax of Bees killed, has been 
held a good Ads for the 'Tythe of Bees. 

But there have been ſome Opinions, that 
there is no Tythe due by the Law for Bees, 


- becauſe they are fere naturz. But never- 


Herbage. 
Bulſtr.2. Pckce 
verſ. Maſcal. 
More 9cg., 


theleſs both by Cuſtom and Canon they 
may be Tythable, and fo they are in moſt 
places. | 

A Cuſtom or Preſcription to pay no 
Tythe for the Herbage of Beaſts bred up 
for the Plow and Pail hath been allowed 
to be a good cuſtom : but of this ſee more 
before in the fifth Chapter. 


It 
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It is no good Modus that the Owner of 
the Land hath paid all his Tythe for his G*-Horſes. 
Cattel there depaſtured, therefore to be ,, a 
free of the Tythe Herbage for Gueſt- 

Horſes. 

It hath been held that no Tythes ſhall 
be paid for the Fewel ſpent in the dwel- 
ling Houſes in the ſame Pariſh it grew, 
without alledging any Modws at all. 

But it ſhould ſeem that in this laſt Caſe co. Car, x1 v 
there neecs no Modus at all to be alledged, Norton ver, 
but that for the Fewel ſpent in the Owners Farmer. T. 4. 
Houſein the ſame Pariſh, there is no Tythe ©: *+&B. 
due of common right. Ide quere. 

If a Man preſcribe to pay fix ſhillings and parts. 
eight pence, for all the Tythes ariſing and Rolls 1.651, e. 
happening in ſuch a Park, and the Park is —_— p 
diſparkt and turned to Tillage, the Pre- price.p.r3Jac. 
{criprion is gone. B.R, Hob.39'.* 

But if in this caſe he had made his Pre- Hutton. $8. 
{cription, that in conſideration of fix ſhil- 
lings and eight pence yearly paid to the 
Parſon, &c. he had been freed of all the 
Tythes ariſing upon ſix hundred Acres of 
Land, called D. Park, this had been a good 
—— and ſhould have freed the 
Park. 

So if the Preſcription of a Park have 
been to pay ſix ſhillings and eight pence, 
and a Shoulder of every Buck killed in the 
Park, in diſcharge .of all Tythes ariſing | 
within the ſame, in this caſe, though the £9 195% 
Park be diſparked, and no Deer left, yer More 90g.*. 
the Modus remains, and ſhall diſcharge the Boothby verf. 
whole Tythe. Reynels. 

| M. 20 Ja, B. R. 


And 


Fewel, 
More 9cg. 
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M. 10 Jac. to» And it has been held 'a good Modus to 

_— K. give a Buck and a Doe yearly to the 

Noy 2 = Rector, ec. in diſcharge of all the Tythes 

Owen 34'* ariſing within the Park, although they be 

Noy 148. Ffere nature and it ſhall hold though the 
More 909. Park be diſparked. 

But if the Modus have been only for 

the Herbage of the Park, and if it be 

diſparked and ſown with Corn the Modys 


is gone. 
Modus for If a Parſon, &c. have-had an Acre or 
Land. piece of Meadow Ground time out of 


Hutton 59. mind, in diſcharge of all the Tythe Hay 
ariſing upon ſuch a Farm, this ſhall only 

_ diſcharge the Hay upon the ancient 
Meadowing, and not the Hay of Ground 

converted from Paſture or Tillage to 


Meceadowing. 
Rol!s 1.651. DBut if one have a Modus for all the 
©. I. Demeſn of his Mannor, and erect a new 


2 Inſt. 490. Mill, this ſhall be comprehended with- 
in the Modus and ſhall not pay any 
Tythe. 


But if a Man have a Modus for all the 


Rolls 1.651» Hay and Graſs upon twenty Acres of 
; Land, and converts the ſame to Tillage, 
or into a Hop-yard, he ſhall pay Tythes 


thereof : So it appears a great difference - 


where the Modus goes to all manner of 
Tythes in general, and where to particu- 
lar Tythes. 
* phere «a Mo. * Where a Medus is alledged to pay 4 
dus to the Vicar Certain Sum to the Vicar in diſcharge of 
ſpall diſcharge any Tythes due to the Parſon, this being 
GN 4 diſpute of the Right berween two Cler- 


Parſon, and L F 
> converſo, &y-Men, ought to be determined in the 


Eccle- 
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Eccleſiaſtical Court, but it ſeems to be a More 907. 
good Meodas as to the Pariſhioner, and {o _ Selede 
it was held in the Caſe of Poo! and Reynels _ EL 137. 
in the Kings Bench. Mich. 10 Fac. But Hutton g7. 
Mr. Ware reports a Caſe to be adjudged 10 Jac. r. 541. 
H. 18 Fac. B. R. that it was no good Modzs, agg pet 
and that Henden vouched one Bank's Caſe cr for Tythes 
to be adjudged accordingly. Ideo quere. due to the 
But it ſeems a good Modus, for this being Parſon. 
originally a Modus between the Parſon and 
Pariſhioner, the Vicar might be endowed 
with the Modus ; but this muſt be intended 
alſo where the endowment is time out of 
mind, and not to be produced, or where 
the Vicar hath it ſpecially in his endow- 
ment. 
A payment to the Parſon by Cuſtom y.1,.con 86. 
may be good againſt the Vicar. contra Bulſtr. 
But to pay a Rate to the Pariſh Clerk 3. 220. 
is no good diſcharge of Tythes againſt the Leovard. 1:94- 
Parſon or Vicar, unleſs the Parſon be 16.7 
bound by Cuſtom to find the Pariſh Clerk, wintel ver. 
noris a Modus to the Parſon a good dif- Child, M. 
charge againſt the Vicar. 14 Jac. B.R. 
And ſo having ſhewed what Preſcripti- 
ons de modo decimandi, and de non deciman- 
do, are good and allowable at the Com- 
mon Law, in the next place I ſhall ſhew 
how a modus decimand;j or Preſcription may 


be deſtroyed or loft. 


CHAP. 
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CHAP. XVII. 
The Seventeenth Chapter ſhews how a 


Modus decimandi or Preſcription may 


be loſt or deſtroyed. 


Rolls r. 652. F a Man have a Modus for a Mill, which 

f.r, 2. is removed of neceflity to a new place, 

_ _ becauſe the Water invito has changed its 

neon ad courſe, here though the Mill be removed, 
the Modus remains, 

But if the Owner of ſuch a Mill ſhall of 
his own accord, and without any cauſe of 
neceflity remove his Mill to a new place, 
in this caſe he ſhall loſe his Modus. 

Rolls x. 632, If a Man have a Modus decimandi tor two 
f. 2. Meſſuages and two Mills to pay twenty 
ſhillings per azmum, and he eredcts a new 
Mill in one of the Meſſluages, the Modus 
ſhall not extend to free the new Mill. 
Stepney ver, There have been Opinions that Unity 
Warren. of Poſleflion, that is, to have Fee-ſimple in 
P.4t EL.B.R. the Rectory, and likewiſe in the Land to 
which the Modus is annexed, ſhould de- 
ſtroy a Preſcription or Modus decimanis. 
Sir Jobn Hollis But if a Man have four Water Cort- 
Caſe, T- 9 Jac Mills, for which he hath time out of mind 
B, Re paid a Modzs of four ſhillings per annum, 
and pulls down one of them, yet the AM 
dus remains, and he ſhall ſtil] pay the four 
ſhillings. 


CHAP. 
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CHAP. XVIII. 


The Eighteenth Chapter ſhews, by what 
Conveyances , and by what Names 
Tythes may be granted, conveyed, de- 
miſed, &c. and what Demiſes Par- 
ſons and Vicars may make of their 


Glebe and Tythes. 


R Egularly Tythes at this day cannot Stiles 26r. 
be granted or demiſed but by Deed 5y what Con- 
in Writing under Hand and Seal, or by —_— 

| matter of a higher nature, as Fines, Re- Hungerford 
coveries, &c. But in ſuch Caſes as they verſ. Hawland. 
are become Lay-Fee they may be deviſed T: 36 Ek ro. 
by Will in wricing as Lands may 3 but _— prom 
they cannot be granted by Copy of a Ot 
Court-Roll, becauſe they cannot be parcel 
of a Mannor. 
But Tythes cannot be conveyed or de- ,_ 
miſed by any parol Agreement, unleſs it ma. oe. 
be to the Owner of the Land for one ward. P. zr. 
year by way of Retainer : * And ſome El. ro. 17. b, 
Opinions have been, 'that is, it is good for & B. 
more years. Ideo quere. a | 5 137% 


Hetley 3, 
Hughes 233. Bellamy verſ. Bapthorp. M. 2 Car. ro. $79. B. Ro 
Co. 4. 35+ a'** * Yelverton 94, 95. Latch 176, Noy 81. 121. 
Yelyerton 94, 95. Brown 2. 11. Idco quzre, 


Tythes impropriate are at this day by 
the ſeveral Statutes of diſſolution become 
Lay-fee, and will paſs by the name oo_ 

redita- 
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Stat. 32 H. 8. 
CAP. 7. 
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reditaments ; but by the Grant of a Por- 
tion of 'Tythes, the Tythes belonging to 
a Rectory will not paſs. 

There has been ſome Opinions that a 
Man may without Deed fell his Tythes to 
the Land-holder for more years than one, 
but nor leafe them without Deed. 

Tythes impropriate may be paſt from 
one to another by Deeds of Bargain and 
Sale, inrolled according to the Statute of 
27 H. s. they may be transferred in uſe 
upon good conſideration by Deeds of Co- 
venant to ſtand ſeiſed, or by Fines or 
Common Recoveries, and may be ſued fbr 
by Writs of Aflize, of Novel Diſleſin, 
Writs of Entry, Writs of Right, or other 
real A&ions, or by Ejedione firme. 

But upon a Leaſe for Lives of Tythes, 
no Rent can be reſerved to be recovered at 


or by the Common Law, for no Adtion 


of Debt will lie, or Diftreſs can be taken, 
&- -ubi non eſt remedium, ibi non eſt 1us. 

But upon a Demiſe of Tythes for years 
a Rent may be reſerved, becauſe an Action 
of Debt will le upon ſuch Leaſe upon the 
Contra. 2 


CHAP. 
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CHAP. XIX 
The Nineteenth Chapter ſhews, what bars 


ren Lands are free from the payment 
of Tythes within the Statute of 
2 E. 6. cap. 13. 


N the Statute of 2 E. 6. there is a Pro- 
viſo to this effect : 

That all ſuch barren Heath or waſte Ground, 
* other than ſuch as be diſcharged from the pay- 
| ment of Tythes by At of Parkament, which 
| before this time have lain barren and paid 
| no Ththes by reaſon of the [ame Barrenneſs, 
| and now be, or hereafter ſhall be improved and 
converted into arable Ground or Meadow, ſhall 
| from benceforth after the end and term of 
| ſeven years next after ſuch Improvement fully 
ended and determined, pay Tythe of Corn and 
Hay growing upon the ſame, any thing in 
this AF to the contrary in any wiſe notwith- 
ſtanding. 

This Clauſe was added for the en- 
couragement of Tillage and Improve- 
ment of Lands by Water or otherwiſe 3 
and therefore though here be no words of 
diſcharge of the payment of Tythes,during 
the firſt ſeven years, yet by a reaſonable 
intendment, the ſame ſhall be diſcharged 
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2 Ed.6. C4« 13, 


trom che payment of Corn and Hay, , m.5.5.. 
for the firſt ſeven years afrer the Improve- Dyer 50. 


ment; and that is proved by the ſubſe- P. s. 


quent Clauſe, whereby it is provided. 
That 
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That if any ſuch barren waſte or Heath- 
Ground hath before this time been charged with 
the payment of any Tythes, and that the ſame 
be hereafter improved and converted into Ara- 
ble or Meadow. that then the Owner or Owners 
thereof ſhall during the ſeven years next fal- 
lowing from and after the ſame Improvement, 
pay ſuch kind of Tythes as was paid fer the 
ſame before the ſaid Improvement, any thing 
in this AF, VC. 


So that it appears plainly by this Proviſe, 
that it was the intent of the makers ofthis 
Law only to free theſe improved Lands 
from the payment of ſach Tythes as were 
produced by the improvement, which muſt 
'be Hay or Corn, and no other. 

Next, ſuppoſe a Man have barren Lands 
within this Law which are free from the 
payment of Tythes by Preſcription, real 
Compoſition, &c. It ſhould ſeem by the 
penning of the aforeſaid Prowviſo, that he 
ſhould pay Tythes for the ſame after the 
ſeven years, this Proviſo only providing for 
ſuch Lands as are freed by Ac of Parlia- 
ment. 

But that doubt ſeems cleared by the 
next precedent Provi/o in this very Ad, 
whweby it is provided. 


That no Perſon ſhall be ſued or otherwiſe 
compelled to yield, give or pay any manner 
Tythes for any Mannors, Lands, Tenemen: 
or Hereditaments, which by the Laws and Stu 
zutes of this Realm, or by any Priviledge or 
Preſcription, are not chargeable with the pay 

men; 
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ment of any ſuch Tythes, or that be diſcharged 
by any Compoſition real. 

So that this Proviſo preſerves all former 
legal diſcharges. 

But the great queſtion upon this Law is, 
what ſhall be ſaid to be barren Heath or 
waſte Ground within this Law, and Sir 
Edward Coke defines barren Land in theſe 
Words. p 

Terra ſterilzs eſt terra infecunda nullum fe- 
rens fruttum. But that definition will _ = : 
hold in this Caſe, for it does appear by the 
ſecond Proviſo, that ſuch barren Lands are 
intended that are barren quoad Apricultu- 
ram, that is, ſuch barren Heath or waſte pyer 190. P.s; 
Ground that of its own nature, without Co. Ent, 462, 
improvement by Lime, Marle, Manure, 453: 

&c. will not bring forth Corn or Hay. 

Bur if the Ground be not fit for Tillage, 6 E. 6. per 
yet if it be not ſuapte natura barren, it is Bendloes. = 
not within this Law. As if a Wood be FL, S Jac CB; 
ſtubbed and grubt'd up, and made fit for x motions. © 
the Plough, and reduced to Tillage, it ſhall Houghcon. 
pay Tythes preſently 3 for Wood-ground 
is Terra fertilis e&* fecunda. 

So if Mariſh, Meadow or other Land 2 Ioft. 656-- 
by negle&ing to ſcower the Trenches or More 909+ 
Sewers, or by ſudden inundation be drown- 
ed; or if by ill husbandry or negligence 
fertil Land be over-run with Gorſs, Whins, 


655. 


Broom, Fern, Buſhes, Briars, e&c. yet they 


ſhall not have che benefit of this Prowiſc, 
becauſe of their own natures, they are fe:- 
tile and apt for Tillage, and the Parſon, 
Vicar, &c. ſhall nor loſe his Tythe by che 
Il husbandry of che IO = 
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If Lands were barren Heath or waſte 
Ground at the time of the making of this 
AR, and were improved, and had or 

Eo, 10. 86. b** might have had the benefit of this Law, 
C03, 18. a” and after return to their barrenneſs, the 
. Owner of {ach Lands ſhall not have the 
benefit of this Law a ſecond time upon a 
ſecond improvement ; but Itake the Law 
to be otherwiſe, if the Lands had been 
improved before the time of the making of 
this Law, and were then become barren 
again, for there I take it, upon a new im- 
provement the Owner of ſuch Lands ſhall 
have the benefit of this Law. 

More 430. Mariſh Lands new gained from the Seas, 
3 Built, 165. and Fen Lands gained from the freſh wa- 
2 Inſt. 656 ters by draining, banking, &c. are not 
within the meaning of this Law to be freed 
from the payment of Tythes, during the 

firſt ſeven years after the gaining. 

But the Determination of this point, 
which is or which is not barren Land 
within this Statute, commonly falls out to 
be determined by common Jurors, which 
notwitſtanding the Direction of the Judge 
are ſeldom 1o favourable to the Church as 
they ought. 

This Proviſo only charges the payment 

27 8.8.c. 20, of Corn and Hay after the ſeven years; and 
32 H. ea the ſecond Proviſo provides only for the 
———— # payment of ſuch like Tythes as were for- 
2 E. 6. Canons Merly paid before the Improvement, for 
Provincial, the firſt ſeven years after the Improve- 
oy quid ment, and makes no proviſion for the pay- 
Fr 4005 ment of other Tythes, ſave Corn and Hay, 


Cap. Errors . 
demabilis, after the ſeven years: So that it may ſeem 


0 
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to imply a diſcharge of all Tythes, but Cap. Duozian 
Corn and Hay after the ſeven years : But 7 AG _ 
to this I anſwer, that there being ſeveral divimus, %c. 
Laws both Statute and Canon made for- 2 


 merly for the due payment of Tythes, and 


no negative words in this A, it ſhall not 
abrogate thoſe Laws to the prejudice of the 
Church by implication. 


= —m— 


CHAP. XX. 


The Twentieth Chapter ſhews, what a real 
Compoſition is, and in what Caſes Lands 
ſhall be freed of the payment of Tythes 
by ſuch Compoſition real. 


HAT which wecall a real Compo- 31444 ryches 
ſition is, where the preſent Incum- ſhell be diſ- 
bent of any Church, together with his charged by 4 
Patron and Ordinary do agree by Deed ''! convoſte- 
under their Hands and Seals, or by Fine ;;';;. 
in the Kings Court, that ſuch Lands ſhall 
be freed and diſcharged of the payment 
of all manner of Tythes for ever, paying 
ſome annual payment, or doing ſome other 
thing to the eaſe, profit or advantage of 
the Parſon or Vicar, &c. to whom the 
Tythes did belong : And theſe real Com <9, ,, 41. # 
poſitions have ever been held and allowed 2 Inſt. 65 5-.- 
here in Ermgland to be a good diſcharge of Do. & Stud. 
the payment of Tythes : And from theſe SHES $5" 
real Compoſitions it is intended, all Pre- | * 
{criptions de mods decimand; firſt took their 
Y 3 riſe 
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riſe and beginning, though I doubt moſt 
at this day have grown up from the neg- 
ligence and careleineſs of the Clergy them- 
ſelves. 

And ſuch Compoſitions may be made 
by the Pariſhioner alone without the Pa- 
tron and Ordinary, but it then binds only 
for the Life of the Incumbent, and will be 
avoided by his Reſignation, Deprivation, 
or being abſent eighty days in a year, from 
his Cure, if he have Cure of Souls. 

But it ſeems ſome of the Canoniſts and 
Civilians are of Opinion, that all Compo- 
ſitions between the Lay and Clergy to be 
diſcharged wholly of payment of Tythes, 
or to pay leſs in recompence than the full 
value, are invalid, but otherwiſe between 
Clergy-men ; but by the Common Law, 
which muſt govern here, there 1s no 
ſuch difference allowed, but all real Com- 
poſitions made as aforeſaid are good and 
valid. 

But note, That no Compoſition made by 
Parol or Word of Mouth only, and not re- 
duced into Writing under Hand and Seal, 
is binding at all, unleſs it be upon Record 
as by Fine, &c. 

But I conceive at this day no real Com- 
poſition can be made to bind the Succeſſor 
of the Parſon or Vicar that makes the 
ſame, for they are now reſtrained by the 
Starute of 13 Eliz.to make any Grants other 
than for twenty one years, or for three Lives, 
with the other qualifications neentioned in the 
ſaid AF. | 
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So that it ſeems clear to me, that Parſons 
and Vicars at this day, notwithſtanding 
the confirmation of the Patron and Ordi- 
nary, cannot charge their Benefices or any 
thing belonging to them, other than for 
twenty one years or three Lives as aforeſaid, 
and that only by Leaſes confirmed by Pa- 
tron and Ordinary of things uſually de- 
miſed ; whereupon the accuſtomed yearly 
Rent or more is reſerved. 

So that what has been ſaid concerning 
real Compoſitions is only to be intended of 
ſuch as were made before that and other 
later Statutes; forT take it a real Compoſi- 
tion at this day will only bind the Parſon 
himſelf, whilſt he is Parſon Reſident, and 
ſerving the Cure, quod nota. 

And it hath been held, that it there be yre gg. 
two Proprietors or Farmers of Tythes, that 
an Agreement with the one ſhall bind his 
Companion. 

The Canon Law allows a Compoſition x jndwood c. 
with Lay-Men tor Tythes received, but Quoniam prop- 
not for Tythes to come. ' ter werbo Re- 

See a Decretal of Alexander the Third, _ wy 
whereby the Pope confirms Compoſitions j. —= mg 
betwixt Clergy-Men. Statuimus. 


A 3 CHAP. 
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CHAP. XXI. 


The One aud Twentieth Chapter ſhews, 
what Monaſtery Lands are, or may 
be free from the payment of Ththes. 


Jones 3t7.. T is without Diſpute, that none of the 

188 Stat. Abby and Priory Lands, that came 

27 H.8.c.28. to the Crown by the Statute of 257 H. 8, 

ky ng or before, are freed or diſcharged of the 

freed from pay- Payment of Tythes by the Statute of 

ment of Tythes, 31 H. 8. cap. 8. or by any other Law or 
A& of Parliament. 

But in the Statute of 275 #. 8. there 
was a Proviſo, that notwithſtanding that 
A the King might by his Letters Pa- 
tents under the great Seal of England 
continue any of the ſaid Monaſteries, -and 
that Proviſo 1s left out of all the modern 
Prints, only Rafal in his abridging of that 
Statute makes ſome mention of it. 

Now the Reader muſt obſerve once for 
all, that all Monaſteries under two hun- 
dred pounds per annum were to have been 
diſlolved by the Statute of 27 H.S. and 
are therefore uſually called the ſmaller 
Abbies, and thoſe of two hundred pounds 
a year and upwards were not diſſolved till 
the 31ſt year of H. 8. and are commonly 
called the great Abbeys. 

And upon theſe two Statutes this Caſe 
lately hapned in the Exchequer Chamber 
between Falklate Farmer of the — 

0 
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of Utoxater in the County of Stafford to 
the Dean of Windſor, and Wilſhaw Owner 
of the Farm in that Pariſh, that was parcel 
of the poſſeflions of the Abby of Croxden 
in the ſame County, which was one of 
the ſmall Abbeys, and of the C;fertian 
Order z which Order was freed of the 
payment of Tythes, as ſhall be ſhewed 
hereafter, and this Abby was diſcovered 
by the Defendant F/{ſhaw to be continued 
by Letters Patents under the great Seal of 
England, and ſo not diſſolved till the Sta- 
tute of 31 H. 8, whereupon the Defendant 
was diſmiſſed, and the Court clearly held 
the Lands diſcharged of payment of Tythes 
by the Statute of 31 H.8. I mention this 
Caſe for the ſingularity, not for any nicety 
in the Learning of it. 

By the Statute of 31 H. 8. before men- 
tioned, there is a Clauſe to this effec, 


That the King and his Patentees , which 
then had, or then after ſhould have any Mo- 


327 


31 H. 8. Co I'Fs 


31H. 8.C.8, 


The Clayſe of 


31H.8. that 


naſteries, Abbathies, Priories, Nunneries, Col- fries Abby 
ledges, Heſpitals, Houſes of Friars, 8&C. of £4nds. 


any Mannors, Lands, 8c. which did belong 
to them, (hould have, hold, retain, wa and 
enjoy the ſaid Mannors, &&C. according to 
their Eſtates and Titles diſcharged and ac- 
quitted of the payment of Tythes as freely 
and in as large and ample manner as the 
ſaid Abbots, 8c. or any of them had, held, 
occupied, poſſeſſed, uſed, retained or enjoyed the 
ſame, or any part . thereof at the days of their 
4:/ſolntion. 


Y 4 And 


328 


Hob. 2 97 ” 0 
296*, 


Real Eorpofr- 
$50Ks, 


The Parſons Eounſelloz: Part 11. 


And the Reader is to obſerve, that the 
Abbots, &c. at the time of their diſſolution 
held their Lands diſcharged four manner 
of legal and regular ways, which were 
allowed by the Laws of this Realm, to 
wit, 

I. By the Bulls of Popes. 2. By real 
Compoſitions with the Parſon, &c. Patron 
and Ordinary. 3. By Preſcription. And 
4. By Order. | 
But there is another ſort of diſcharge, 


though not a legal one, has been allowed 


in this Caſe to make a fifth ſort of dif- 
charge, and that is perpetual unity, where 
the Abbot has had the Rectory of any 
Church and Lands in the ſame Pariſh time 
out out mind, which have been held free 
from the payment of Tythes by all the 
time of memory 3 and of theſe ſeveral dil- 
charges I will ſpeak in order. 

And firſt of diſcharges by the Popes 
Bulls it is to be underſtood, that when the 
Pope uſurped a power over the Clergy here 
in England, he did at his pleaſure grant 
Exemptions to this or that Abby, or to 
whom elſe he pleaſed to be freed from the 
payment of Tythes which was allowed as 
a good diſcharge againſt the Parſons and 
Vicars, who in many places ſuffer by theſe 
Bulls co this day, theſe Bulls being turned 
into Preſcriptions, &c. 

The ſecond ſort of diſcharges was by 
real Compoſitions between the Parſon or 


_ Vicar, and the Abbots, Priors, &c.confirm- 


ed by Patron and Ordinary ; of theſe we 
have ſpoken at large before in the twentieth 
Chapter 
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Chapter, and therefore ſhall not repeat 
it, but paſs to the third fort of diſcharges. 

The third fort of diſcharges is by Pre- 
ſcription, of which we have likewiſe ſpo- 
ken at large before in the ſixteenth Chax- 
ter, to which I ſhall refer the Reader. 

I ſhall only obſerve to the Reader again 
in this place, that the Abbots, Priors, and 
other Religious perſons might preſcribe ge- 
nerally to be free from the payment, or to 
be diſcharged of the payment of Tythes 
without any recompence to the Parſon, 
&c. buta Lay-Man could not preſcribe ab- 
ſolutely to be free from payment of 
Tythes, but ſub modo, that is, paying or 
doing ſomething to, or for the Parſon, Vi- 
car, ec. in recompence and ſatisfaction 
of the Tythes, as you may at large ſee 
in the Chapter here before. 

And it is to be obſerved, that no Ahb- 
bot, Prior, &#c. could make any ſuch Pre- 
{cription by the Common Law, that was 
not founded before the time of memory, 
that is before the firſt year of R. 1. which 
is the time of the limitation of all Pre- 
{criptions at the Common Law, which re- 
jects the practice of the Canon Law, 
which, as ſhould ſeem, allows the limi- 
tation of a Preſcription or Cuſtom to 40 
Years, 

It may reaſonably be demanded, how 
this manner of diſcharge can be made out - 
at this day, fince there is now no perſon 
living that can prove how the Abbots held 
and enjoyed their Lands; to which I an- 
{wer, that what was done before the dit- 
ſolution 
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folution.of Abbies muſt now be proved by 
what has been done ſince 3 for if Mona- 
ſtery Lands have been held all the time of 
memory. ſince the diſſolution, freed from 
the payment of Tythes, it ſhall be intend- 
ed, that they were ſo held before ; and 
therefore they have not paid or been que- 
{tioned ſince. 
Diſcharge by The fourth ſort of diſcharge is by Or- 
Oraer. der, and this diſcharge alſo for the moſt 
part depends upon Popes Bulls or Grants, 
who at pleaſure granted Exemption to 
what Orders they pleaſed. 
Cauſa 16.9, 1, About the Year of our Lord, 1150, 
decimas. the moſt Religious Orders then in being 
2 Inſt. 652: were diſcharged of the payment of Tythes; 
_ Hiſt, de- but about that time Pope Adrian the IV, 
Me 12008 reduced them to Ciftertians, Hoſpitaliers and 
Templers , and about the Year, 1215. Pope 


"ll —_— Innocent the III. added the Pramonſtratenſes, 
tua de deci- But the Piviledges granted to theſe Orders 
mis. extended only to the. Lands theſe Orders 
Seld.dedecim. held in their own manurance, and nor to 
Conn any which was held by their "Tenants or 
4 Concil. Lat, Farmers. 

Can. $6. But about the beginning of the Reign of 


Cauſe 16.9. 1. FF, 4, the Ciſtertians attempted to have en- 
Ii Decim. 8 larged their Priviledge to their Tenants 
queſti ſunr. . 4 h 
and Farmers, which tending to the ruine 
of many poor Parſons and V icars that had 
Cure of Souls, was complained of in a 
Parliament held in the ſecond Year of 
H, 4. Whereupon it was Enacted, That 
not only the C:/tertians, but all other Or- 
ders that put any Bulls in execution for 


the diſcharging any of their Lands _ 
the 
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the payment of Tythes in the Hands of 
their Tenants and Farmers, ſhall incur a 
Preminure, that is, forfeit all their Goods 
and the profits of their Lands during Life, 
and be likewiſe impriſoned during the of- 
fenders Life ; which gave ſuch a check to 
that proceeding, that I do not find any 
thing of that nature after attempted. 

The Templers after in the Council of Y;- Th: Templrys. 
enna, Which was held inthe Year of our * 19 432 
Lord, 1311. and in the fourth Year of 
E. 2, were condemned for Hereſie, and all 
their Poſſeflions by Ad of Parliament made 
in the 19th Year of the ſame King; were *'* 17 E. 2c. 
transferred to the Hoſpitaliers or Knights of 
YX. John of Feruſalem, who enjoyed them 
till the thirty ſecond Year of the Reign 
of King Henry 8. at which time by A& 3? $8: 24: 
of Parliament they were ſetled upon the 
Crown. 

But where it is ſaid in Kelway, that the 
Templers were condemned of Herefie in 
the 8th Year of E. 2. and their Lands gi- 
ven the ſame Year to the Hoſpitaliers, it is 
a greaterror; for it is clear, that the Coun- 
cil of Viewna was held in the fourth Year 
of that King, and chiefly called againſt 
the Templers 3 and it is as clear that their 
Lands were not here in England ſetled upon 
the Hoſpitaliers till the 19th Year of the 
lame King. 

And though the Lands of the leſſer Mo- where the leſſer 
naſteries be not within the benefic of the {es may be 
Statute of 31 H.8S. to be freed of the pay- Fas of 
ment of Tythes3 yet they ought to enjoy 
all ſuch Priviledges as are angexed a _ 

and, 


Kelway 174.4. 
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Land, and therefore ſuch Lands in whoſe 
hands ſoever they come, ſhall be freed of 
the payment of Tyrhes; by real Compo- 
ſitions and Preſcriptions ds modo decimandi, 
but not by Preſcriptions de non decimando, 
unity of Poſſeflion, Order of Bulls of Popes: 
but in all thoſe cafes the Parſons and Vi- 
cars have the advantage by the diſſolution 
of all thoſe Abbies that were diſſolved by 
the Statute of 25 H. 8. For the Parſons and 
Vicars ſhall in ſuch caſe be reſtored to their 
Tythes again, which in all Juſtice they 
ought in all other caſes, if the Parliament 
had been pleaſed. 

The leſſer Monaſteries, that is, which 
were under 200 /. per annum, of the Orders 
of Ciſtertians and Premonſtratenſes were, as 
hath been ſaid, diflolved by the Statute of 
257 H.8. have loſt the priviledge of being 
diſcharged of the payment of Tythes, un- 
leſs they were continued as the Abby of 
Croxden was; but thoſe Monaſteries of 
thoſe Orders that came to the Crown by 
the Statute of 31 H. 8. retain the-privi- 
ledge of thoſe Orders in not paying Tythes. 
But this is to be underſtood only for ſuch 
time as the Owners hold them in their 
own manurance ; for if they let them out 
to Tenants, they ſhall have no more privi- 
ledge than the Tenants of thoſe Orders of 
the Ciſtertians and Premonſtratenſes had , 
which was none at all, 

But note, Thar if the King after the dil- 
ſolution of the lefler Monaſteries (which 
had been of any of the Orders that were 
diſcharged gf the payment of Tythes) had 

grant- 
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granted any of their Lands toany of the, . , 
greater Monaſteries which were not difſol- [77 9 me 
ved till the Statute of 31 H.8. yet thoſe ſhall granted co the 
not retain the Priviledges the Abbots had at bigger not 
the time of the former diſſolution 3 the right #*4. 
immediately reverting by the diſſolution 
to the Parſons and Vicars to whom the 
Tyches of right did belong, the greater 
Abbies could not hold: them legally dif- 
charged at the time of the ſecond diſſo- 
lution : ſo that there is a manifeſt diffe- 
rence between this and the Caſe of 3//alk- 
late and Wilhaw before remembred, for 
in that caſe the Monaſtery was continu- 
ed —_" not diſlolved till the Statute of 
I H. S. 
And it isto be obſerved, That no Lands Lands purcha- 
acquired by any of the Monaſteries of {4 _—_— 
thoſe Orders which were fo freed from 5119444. t4e 
payment of Tyrhes after the Council of freed. * 
Lateran , _ =_ = the Year of _ —— 45 
Lord, 1215. an conſequence none that <9 55+ . 
were founded aſs that Council, are dif: —_— 
charged of the payment of Tyches, either 
in their own or their Tenants hands, for 
by that Council the Priviledge was limi- 
ted to fuch Lands as theſe Orders had at 
the rime of that Council. 
And although any Abby-Lands of the pyer 299. b+. 

great Abbies which were of the C:/tertian Þ- 6o. 
and Premonſtraten/ian Orders were in the Cr9.Jac. 559%" 
hands of 'Tenants for Years at the time of 
the diſſolution, yet the King and his Pa- \ 
tentees after the Leaſes determined ſhall 
hold them diſcharged, whilſt che Paten- 
tees and Owners hold them in a_ m_ 

ands. 
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hands, but the Kings Tenants ſhall hold 
them diſcharged becauſe of the Royal Pre. 
rogative of his Perſon, not being intended 
fic for Husbandry. 

Having now ad thus much of the four 
legal manner of diſcharges before-mention- 
ed, I ſhall proceed to that of perpetual 
unity, which cannot be ſaid to be a legal 
diſcharge of the payment of Tythes: Yet 
becauſe the Abbots, Priors, &c. at the 
time of the diſſolution held the Lands dif- 
charged ofthe payment of 'Tythes, though 
not legally diſcharged of Tythes, it hath 
been refolved by many Judgments and 
ſetled, that this is a good diſcharge within 
the meaning of the foreſaid clauſe of 31 
H. 3. Now that which we call a perpetual 
unity, is, as hath been ſaid , where an 
Abbot, Prior, &c. time out of mind hath 
been ſeiſed of the Lands out of which 
the Tythes ariſe, and the Rectory with- 
in which Pariſh the Lands lie. 

And it is to be obſerved that every per- 
petual unity, that ſhall diſcharge the Lands 
from the payment of Tythes, muſt have 
theſe four qualities. 

Firſt, It muſt be juſta, that is, by good 
and lawful Title. 

Secondly, It muſt be perpetual, that is, 
the Abby muſt be founded and endowed 


with the Land andRedctory betore the time ' 


of memory , which by the Rules of the 
Common Law, as has been ſaid, muſt be 
before the firſt Year of R. 1. for if by 
any Records, Deeds, or other legal and 


good Evidence it can be made appear, _ 
either 


i bed fend I ws 7 3 CD 


car 
= 


* owl ww od 


—_ 


bm —<— CO OO C0 to. t*t 


" 7 


Chap. r. © Law of Tythes. 335 


either the Land or Rectory came to the Ab- 
by ſince the faid firſt Year of R. 1. the 
union is not perpetual z and yet if the Ap- 
propriation be ancient, as in the time of 
E. 4. or before, though the Lands cannot 
be diſcharged upon the ſcore of perpetual 
unity: ; yet they may by Preſcription, if in 
truth the Lands were held diſcharged of 
the payment of Tythe. 

Thirdly, Such unity as ſhall diſcharge 
Lands of the payment of 'Tythes within 
this Law, muſt be 2qualzs, that is, the Ab- 
bots, Priors, &c. muſt be ſeiſed in Fee-ſim- 
ple, as well of the Lands upon which, &*c. 
as of the Rectory. : 

Laſtly, Such unity muſt be 1;bera, that 
is, free from the payment of any manner Cro. Jac. 454- 
of Tythes, for if their Farmers *at will, Co. 2» 48. & 
years, &*c. have paid any manner of Tythes 
to the Abbots, Priors, &c. or their Far- 
mers of the Rectories, the perpetual unity 
will not ferve. And therefore where ſuch 
perpetual unity is pleaded in diſcharge of 
Tythes, the adverſe party may reply, That 
the Tenants or Farmers before the diſloluti- 
on paid fome ſort of Tythes, and fo avoid 
the perpetual unity. 

Having firſt given the Reader fatisfadti- 
on that all the Lands that came to the 
Crown by the Stat. of 25 H. Ss. and before, 
can have no benefit of the diſcharge given 
by the Statute of 31 H. 8. and having alſo 
ſhewed how many ways Lands may be 
diſcharged from payment of 'Tythes that 
came to the Crown by the ſaid Statute of 
31 H.S, It reſts now that 1 _ ſay 

ome- 
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ſomething of thoſe Lands that have ſince 
come to the Crown by the Statutes of 
32 HS. cap.24. 37 H: 8. cap. 4. and 1 F.6, 
Ca I 4, 
Co. 2. 49.4, _ If isa Rule taken in the Archbiſhop of 
How other Canterburies Caſe, that neither theletter nor 
Lands ftand the meaning of the Statute of 31 H. . ex- 
that came 1% tended to free ordiſcharge any Lands from 
£ OI the payment of Tythes, ſave thoſe that 
0% came © the Crown by that Act 3 for as 
\ that Book ſays, it is abſurd that the branch 
of the Statute of 31 H. 8. concerning 
Tythes, ſhould be extended to a future 
A&. that the makers of the Statute of 
31 H. 8. without the Spirit of Propheſie, 
could not have the preſcience of. 
More 913. And as to thoſe that came to the Crown 
_ Js 57+ by the Statute of 32 H. 8. c. 24. it was ad- 
+1 *., judgedin the Caſe of Spurling and Quarles, 
that chey are not diſcharged of the pay- 
ment of Tythes. = 
And after in the Caſe between Urry and 
Bowyer 8 Facobi in the Common Pleas this 
point was moved again, and the Court was 
___ divided. 
Jones 192. 8c, Bur there is a latter Judgment that ſtems 
Latch 89. tO oppoſe theſe former reſolutions, it was 
Hughes 392. between one Witten and Sir Richard Weſton, 
Bridgm. 32. that was afterwards Lord Treaſurer, Trin. 
I4 Car. I. B. R. and the Queſtion was,whe- 
ther thoſe Lands of the Hoſpitaliers that 
came to the Crown by the Statute of 32 
H. 8. cap. 24. were diſcharged of the pay: 
ment of Tythes by that Statute of 32 H.$, 
or by the former Statute of 31. and in that 
Caſe Dodridge and Fones Juſtices, held = 
they 
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they were diſcharged within the Statute 
of 31 H.8. and they did in effe& deny 
the Books before cited to be Law; the 


' Chief Juſtice Hide was of Opinion, that 


they were not diſcharged by the Statute 
of 31 H. 8. but by that of 32. So that by 
their three Opinions the Defendant Sir 
Richard Weſton had Judgmentz but Whit- 
lock was of Opinion, That thoſe Lands 
were not diſcharged of-the payment of 
Tythes by the one Statute or the other : 
Now upon the whole matter I ſhall ſub- 
mit to the Judicious Readers Judgment, 
whether this latter reſolution be of any 
weight to ſhake the former reſolutions , 
ſince in this caſe though there were three 
for giving Judgment for the Defendant, 
yet to the point controverted upon the 
Statute of 31 FH. 8. there were two againſt 
two, and that they were not diſcharged 
by the Statute of 32. there were three 
againſt the Chief Juſtice H:Je. So that 
conceive the Law remains according to 
the former reſolutions, That there are no 
Lands freed from the payment of 'Tythes 
by any Statute, but thoſe that come to the 
Crown by the Statute of 31 H. 5. tamen 
inde quare. 

If an Abbot, Prior, &«c. that by Order, syderfin 320: 
Preſcription, &c. held his Land diſcharged 
of the payment of Tythes, had granted 
away his Land to a Colledge, &c. the Col- 
ledge ſhould not hold them diſcharged. 

I muſt confeſs I have met with no Judg- 
ments upon thoſe Lands which came to 
the Crown by the Statute of 37 Z..8. but 

L thoſe 
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thoſe being the ſame with thoſe that came 
to the Crown by the Statute of 1 E.6, c. 14, 
I conceive neither thoſe that came to the 
Crown by either of thoſe latter Statutes 
have any priviledge at all; and it is agreed 
in that very caſe of Witton and Weſton, that 
Jones 183.: fhoſe Lands that came to the Crown by 
C0.2. 47-4 I E. 6. could not have any benefit by the 
clauſe of diſcharge in the Statute of 
31 H. 5. 

So that I ſhall conclude, that there is no 
Land can have any priviledge at this day 
to be diſcharged of 'Tythes that belonged 
to the Abbots, Priors, &-c. bur ſuch only 
as came to the Crown by the Statute of 
31 H.S. cap. 13- 


C H A P. XXII. 


The Two and Twentieth Chapter 
ſhews, what Perſonal Tythes are, 
and in what manner they are pay- 
able. 


Lindwood == Canoniſts define Perſonal Tythes 
cap. Quoniam thus, 

propter verbR9 Decime perſonales ſic dit ze, quia potins mn 
Geenuee Porto» reſpetu perſone ſoluuntur quam rei, ut puta 


nales, yY np 9a 
what Perſonal de artificio, negotiatione & militia. And by 


Tythes are, and the Canon, 
where payable: Decime perſonales ſolvantur de artificibus & 


Ihe Cano%®. Mercatoribus, ſcilicet de lucrs Ne fi 
miiter 
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militer de 6arpentarizs, fabris cementarits, tex- 
toribus, pandoxatricibns, & omnibus alizs ope- 
rariis ſtipendiariis, ut videlicet dent decimas de 
ſtipendiis ſuis, niſi ſtipendiarii ipſs aliquid cer- 
tum welint dare ad opus wel ad Iumen Ec- 
cleſis , fi Redtori ipſius Eccleſiz placuerit. 
And Mr. Lindwood in his Gloſs adds, 

Et ſcias quod in iſtis decimis mere perſona- 
libus, que conſiderantur ex ſolo Iucro, deducun- 


. ur expenſe tamin re quam circa rem & extra 


rem facte. Et nota, quod de ſolo Iucro debetur 
bac decima; unde ſi emens mercem eam non 
wendat, ſed donet wel ſibi retineat, non tene- 
tar decimare, quia non lucratur, 

So that it appears by the Canon Law, 
that every one ought to pay for a perſo- 
nal Tythe a tenth part of all his clear gains, 
deducting his charges and expenſes for a 
perſonal Tythe ; but if a Man buy Mer- 
cnandizes, and do not ſell them to profit, or 
give them, or make uſe of them himſelf 
no Tythe is to be paid, becaule there is no 
gain made of them. 


339 


Verbo negoti- 
ations. 


Now let us ſee whatthe Statute of 2 E.6. 2 E,6, c. 13, 


ſays to us concerning perſonal Tythes ; and 
by that Statute it is Enacted. 
That every perſon exerciſing merchandiving, 


The Statute for 


bargaining and ſelling, clothing, Handicraft, or Perſonal Tythts, 


other art or faculty, being ſuch kind of perſons, - 


as then before within forty years bad accuſtom- 
ably uſed to pay ſuch perſonal Tythes, cr of right 
ought to pay (other than ſuch as be common 
Daj-Labourers) ſhall yearly pay for bis perſonal 
Tythes, the temth part of his clear gains, hs 
charges dedutted. 
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And where handycraft men have uſed to pay 
their Tythes within this forty years, the ſame 
Cuſtom of Tythes is to be obſerved and if any 
perſon refuſe to pay his perſonal Tythes, 8c. it 


ſhall be lawful to the Ordinary of the ſame Di- 


oceſs to call the ſame Party before him, and by 
bis diſcretion to examine him by all lawful 
and reaſonable means, other than by the Par- 
ties own corporal Oath concerning the true pay- 
ment of the [aid Tythes. 
This Ac of Parliament reſtrains the Ca- 
non Law in two things ; firſt, where the 
Canon was general, that all perfons in all 
places ſhould pay their perſonal Tythes, the 
Ac reſtrains it to ſuch kind of perſons only 
as haveaccuſtomably uſed to pay the ſame 
within forty Years before the making of 


the At. Secondly, whereas by the Eccle- 


ſiaſtical Laws they might before this A& 
have examined the Party upon his Oath 
concerning his gain 3 this Act reſtrains that 
courſe, ſo that the Party cannot be exami- 
ned upon Oath 3 and by this A& the Day- 
Labourer is freed of the payment of his 
perſonal Tythes. 

It cannot be intended upon this Ac, that 
if ſuch Tythes have been ſometimes paid 
within forty Years, that they are therefore 
due, but they muſt have been accuſtoma- 
bly, that is, conſtancly paid for forty Years, 
next beforethe Ac. 

And if it be demanded how ſuch pay- 
ment muft now be proved forty Years be- 
fore the making of the ſaid A& ? I Anſwer, 


as in other like calcs a poſteriore, by _ 
as 
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has been done all the time of memory ſince 
the A. 

There has been ſome queſtion amongſt 
the School-Men and Canoniſts, whether 
perſonal Tythes ought to be paid of un- 
lawful gain, to which you ſhall hear what 
a great School-Man and Dodtor ſays. 

Quod fi aliqua male acquiruntur dupliciter Tho, Aquinas 

uno modo, quia ipſa acquiſitio eſt injuſta, pata Sum. 2. 2.e 
que acquiruntur per rapinam, furtum ſeu uſu- on _—_ 
ram , que homo tenetur reſtituere, non autem 2] . = 
de eis decimam dare, tamen (i aliquis ager fi, 
fit emptus de uſura, de fruftu ejus tenetur uſu- 
rarius decimas dare, quia fruttus illi non ſunt 
de nſura, ſed ex Dei munere : quedam wero 
dicuntur male acquiſita , quia acquiruntur ex 
turpi cauſa, ſicut de meritricio & hiitrionatu, 
& aliis hujuſmodi, que non tenentur reſtituere 
unde de talibus tenentur decimas dare , ſecun- 
dum modum aliarum perſonalium decimarum, 
tamen Eccleſia non debet eas recipere, quamdiu 
ſunt in peccato , ne videatur eorum peccatis 
communicare, ſed polkquam panituerint, poſſunt 
ab ets de his recipt decime. 

So that by this great Doctors Opinion it 
ſeems, that of ill gotten gain, of which Lindwood 

COW, cap. Quonjam 
reſtitution ought to be made, no perſonal po werb 
Tythe is due; and yer if by ill gotten gain fnjuſte acqui- 
a Field be purchaſed, Tythe ought to be fit. 1: the G!0ſs, 
paid of the Fruits thereof: but of ill gotten X Greg- de- 

« - y Ccrert. Cap. ex 
gain where no reſtitution is to be made, ,,nqmiqa ix 
there Tyches ought to be paid, but not re- the G!oſs yerbo 
ceived by the Chuch cill the Sinner have lvjufte, 


- repented him of the evil, and after ſuch 


repentance the Church may receive 


them. 
Z 3 Theſe 
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Theſe perſonal Tythes are accounted 
amongſt the Offerings, of which we are 
to ſpeak next, and ought by the Pariſhio- 
ner to be offered tothe Church where due; 
but I am of the Opinion of him, that ſaid, 
He decime perſonales mags difficultate & ſub- 
Hlitate quam utilitate exiſtunt. 

Rolls 1. 645, _ Tt hath been reſolved, that Servants in 
2 1, Husbandry ſhall not pay any perſonal 
Tythe, 
_ Hawking, Hunting, Fiſhing, Fowling, 
ec. fall under theſe Rules of Perſonal 
Ty thes. | 


CHA P. XXII. 


The Twenty third Chapter fhews, what 
Oblations, Offerings, &c. are, and 


where due. 
Gblations and Fferings are defined by the Canoniſts 
Offerings what, to be, ; 
and where ales Quzcunque a piis, fidelibus Chriſtianis offe- 
, runtur Deo & Santt& Eccleſiz, ſive res (li, 


[rue mobiles ſint, nec refert an legantur Teſta 
mento, aut aliter donentur. 

It ſhould feem, that in the time of Po- 
pery there was an expectation, that every 
one preſent at Maſs ſhould offer ſomething; 

Greg. 78. hi- for St. Gregory tells us, Quod omnis Chriſtia- 
berur de Cote ,. procuret ad miſſarum ſolennia aliquid 


ſecrar. div. Is 
Im -_ Deo offerre. 


And 


JV 
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And by a Canon in the Council Mari/c. 
itis decreed, «t omnibus dominicis diebus al- 
taris oblatio ab omnibus wviris & muliceribus 
offeratur, tam panis quam vini, ut per has 
immolationes, &C. 


But Becanss a learned Jeſuit is more mo- pecan. Sum: 
derate 3 for he tells us, Quod nemo tenetur Theol. 3.9, 86, 


ad illas Oblationes, niſi vel neceſſarie ſint ad 
{uſtentationem miniſtrorum, vel conſuetudo ad 
eas alicubi obliget. 


And theſe Offerings belonged properly Can. Damaſ. 
the Prieſt or Miniſter of the Church or Pap: Er habe- 
Place where they were made ; for fo is 95 19:4 1+ 


the Canon of Pope Damaſus. 

Quod Oblationes que intra ſanftam Eccle- 
fam offeruntur, tantummodo Sacerdotibus qui 
quotidie ſervire videntur, licet comedere & ha- 
bere, &C. 

But ic ſhould ſeem, that private Chap- 
pels carried away many of the Offerings 
belonging to the Mother Churches; to 
avoid which Othobon the Popes Legate here 
made a Canon to remedy that miſchief 
to this purpoſe, 


ud Capellani miniſtrantes in Capellis bu- c,,, 
juſmodi, que ſalvo jure matrics Eccleſie OP GO 


ſunt conceſſ&e, univerſas Oblationes & catera 
que ipſis now recipientibus ad Eccleſiam mas 
tricem provenire deberent, ipſius Eccleſia Re&Fo- 
ri ſme difficultate reſtituant, cum illud tar 
quam alienum, juſte nequeant retinere. $4 
quis autem reſtituere contempſerit, ſuſpenſio- 
me vinculo, quouſque reſtituerit, ſe novertt in- 
nodatum. 
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dam maledi-. 
Kionis, &c. 
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S© that it ſeems by this Canon, that. 
Chappels that had Parochial Rights, the 
Chaplains of them might retain the Offer- 
ings; but where the Parochial Rights were 
ſaved to the Mother Church, the Chaplains 
of ſuch Chappels were to account to the 
Recor of the Mother Church for the Of- 
ferings made at ſuch Chappels. 

There was another Canon made by 
Simon Mepham Archbiſhop of Canterbury, 
and his Clergy in the year of our Lord 
13258, reciting, / 


Quia quidam maledifttionis filii in nuben- 
tium ſolennzs, purificationibus mulierum, mor- 
fuorum exequiz, & aliis, in quibus ipſe dominus 
in miniftrorum ſuorum perſonis ſolebat obla- 
tionum libamine populariter honorari, ad unins 
Denarii, vel alterius modice quantitatzis obla- 
tionem, populi devotionem reſtringere ſunt mv 
liti, reſiduum oblations fidelium ſuis pro Iibito, 
wel aliens uſibus multoties applicantes : Preſen- 
tis declaratione Confilii declarammns &- pronun- 
ciammus, omnes & (ingulos in premiſſis, vel ec 
rum aliquo impoſterum delinquentes, winculo 
m128jors excommunications involui. 


So that upon the whole matter it ap- 
pears, there were ſome Offerings free and 
voluntary, which the Pariſhioners or others 
were not bound to perform, but ad libitum. 
There were others by Cuſtom certain and 


obligatory, as thoſe for Marriages, Chriſt- 


nings, Churching of Women, Burials, &c. 

and that theſe were all due, and belonged 

to the Pariſh Prieſt or Minifter, that =- 
Clate 
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E ciated at the Mother Church or Chappel, 
- that had Parochial Rights ; the other 

Chappels that had not Parochial Rights, 
e were to account to the Rector for the 
$ Pariſh Church : Now let us ſee what the 
_—_ of 2 E.6. ſays, by which it is en- 
- acted, 


y That all and every Perſon and Perſons,which 2.5. e. 13. - 
, by the Laws and Cuſtoms of this Realm ought oo ” 
d to make or pay their Offerings, ſhall yearly frem " 
thenceforth well and truly content or pay his or 
their Offerings to the Parſon, 8c. of the Pa- 


} riſh or Pariſhes, where it ſhall fortune or hap- 
7 pens him or them to dwell or abide, &Cc. 

45 

4 Theſe Offerings which were free and 
us voluntary are now vaniſhed, and are not 
4 comprehended within this Law ; but thoſe 
10+ that were cuſtomary and certain, as for 
fo, Communicants , Marriages, Chriſtnings, 
LY Churching of Women and Burials, are con- 
1 firmed to the Pariſh Prieſt, Vicars and Cu- 
7 rates of the Pariſhes, where the Parties 
do live that ought to pay the ſame; and 


they are only recoverable in the Spiritual 

Court; or an Action (I conceive) may 
DP - formed upon this Statute at Common 
nN W. 
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CHAP. XXIV. 


The Twenty Feurth Chapter ſhews, what 
Mortuaries are, and in what Caſes 
they are due at this day,and how much 
is to be paid for the ſame, 


pwhive, and Y a Provincial Canon made by Simon 

what is due for Langham Arcbiſhop of Canterbury and 

Mortuarits: his Clergy, in the year of our Lord 1378, 
it was decreed, 

Cap. Staturum Quod fi decedens tria wel plura cujuſcunque 

& infra, &c. gener in bonzs ſuis babuerit animalia, optimo 

The Canote cu; debitum de jure fuerit reſervato : Eccleſiz 

ſue, a qua Sacramenta recepit, dum wiverit, 

ſine dolo fraude ſeu contradictione qualibet pro 

recompenſatione ſubtrattions decimarum per- 

ſonalium, nec non @& oblationum, ſecundum 

melius animal reſervetur pot obitum pro ſalute 

anime ſue Eccleſie ſues hujuſmodi liberan- 

dum : quod ſi duo tantum in bonus decedent 

extiterint animalia, de man{uetudine Eccleſia 

exattio quelibet nomine mortuarii remittatur ; 

quodque fi Mulier wiro ſuperſtite obierit, ad 

ſolutionem mortuarit minime coerceatur > Sed 

f# poſt obitum mariti, in domo cum familie re 

gimine vidua per annum ſupervixerit, ſuxta 

' formam ſuperius ſcriptam ad mortuarium ob- 

ligetur : Hac autem interpretatione, conſuetu- 

dini Iaudabili ſuper mertuariis in noſtra pro- 

wvincie aliter obſervare nolummus prejudicum 

generali ; quin ſi decedens numerum hujuſmods 


animalium habuerit ſeu non habuerit virue aut 
ux0r 
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uxor prius wel pol deceſſerit, ſuper preſta- 


tione mortuarii conſuetudo Eccleſialtica obſer- 
vetur > ad ſolutionem autem debiti de jure wel 
conſuetudine mortuarii renuentes, volumus per 
ordinarios locorum cenſura Eccleſiaſtica co- 
arttari. 

How far this Canon was obeyed in Eng- 
land 1 can give no account, but I have not 
found the Engliſh willing to have their 
Eſtates taken trom them by Canons, nor 
have found that any Prohibitions have been 
granted in caſe of Mortuariesz nor have 
I obſerved any Complaints in Parliament 
againſt them (fave that in the cime of 
2 R. 2. it is prayed that Parſons and Vi- 
cars might not require Mortuaries of the 
Armour of any Man 3 but that it might 
remain to their Executors) till the 21 H. 8. 
and then they were ſetled by the Statute 
as follows, 


I. That no Mas ſhould pay a Mecrtuary un> $:, 21 1.3. cs. 
leſs he died poſſeſſed of Goods to the walue of The Statute of 
ten Marks, that is, ſix pounds thirteen ſhil> Mortuaries. 


lings aud four pence. 

2. That no Mortuary ſhould be paid or de- 
manded, but in ſuch places where they hacue 
uſed to be paid or given. x 

3. That they ſhould be paid but in one place, 
and that at the Parties moſt uſual dwelling 
and. habitation, and there but one Mortuary, 
and that after the rate following, that is to 


a), 

4» That if the decedent at the time of bis 
death, bad in moveable Goods to the value of 
ten Marks clearly, his Debts firſt paid, = 
under 


2 Inft. 491. 
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under the Sum of thirty pounds, then he ſhoul] 
pay three ſhillings and four pence and no more, 
and this muſt be in moveables, and not in 
Chattels, as Leaſes for years, &C. 

5. That if the decedent died poſſeſſed of mowe- 
ables of the value of thirty pounds, and under 
the walue of forty pounds, to pay ſix ſhillings 
and eight pence for a Mortuary. 

G. If the decedents Goods be of the walue of 
forty pounds or upwards, then to pay ten ſhil- 
lings for a Mortuary. 

7. That no married Woman, Child, or Per- 
ſon not keeping Houſe ſhould pay any Mortuary, 
nor a wayfaring Man, or other that was not 
reſident where he died, but thoſe to pay where 
they were laſt reſident. 

8. The Parſon or Vicar are not by thu A# 
barred of any Legacy given, or Offering to be 
made to them. 

9. No Mortuary to be paid in Wales, Cx- 
lis or Barwick, or in the Marches of Wales, 
but where accuſtomed. 

IO. It is provided that the four Welch Bi- 
ſhops, and the Archdeacon of Cheſter may, 
notwithſtanding this At, take their accuſtomed 
Mortuaries. 

II. That where leſs hath accuſtomably been 
taken for Mortuaries than u limited by the AG, 
there no more than i due by the Cuſtom (hall be 
taken. 

Sir Edward Coke is of Opinion that 


Mortuaries due there were no Mortuaries due before this 


enly by Cuſtom: A& by any Law, bur by Cuſtom only ; 


by.reaſon of the words in the Statute of 
Circumſpette Agatis, which are, ubi mortua- 
rium dare conſuevit, CC. 


'This 
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This duty was formerly only ſuable for 
in the Court Chriſtian, but now I conceive 
an Action of Debt will lie at Common 
Law upon this Statute, for though this Sta- 
tute is only negative, that they ſhall not 
take above ſuch Rates, yet it implies an 
affirmative,as the Statute of 2 E. 6. for bar- 
ren Grounds, and the Statute for the She- 
riffs Fees and _ Statutes. a 
Bur if a Suit be commenced for a Mor- 
tuary in the Spiritual Court, no Prohibi- Weed ene, 
tion ſhall be granted to ſtay their Proceed- and 23 Car. 2. 
ing there, unleſs they proceed contrary to B: R 
the —_ _ 9 
For thole Mortuaries that Prelates an- yrs > 
ciently paid to the Kings of this Realm, T the King by 
ſhall not trouble the Reader. but refer thoſe Biſhops. 
that are curious to inform themſelves, to , x,q. 497; 
Sir Edward Coke's Commentary upon Mag- , Inſt. 338: 
na Charta, and his Juriſdiction of Courts. 
In the 1oth of FH. 4. A. Vicar claimed a 
Mortuary by Cuſtom, and not by the 
Canon, or any other Law, quod nota. 
Theſe Mortuaries are in ſome places Their Names: 
called coarſe Preſents, or courſe Preſentees, | 
as Door Cowel ſays, becauſe where due, 
they uſed to pay them before the Coarſe 
was buried, when it was brought to be 
buried, 
The Biſhop of Cheſter claimed by Cu- cro. car. 237, 
ſtom upon the death of any Prieſt, dy- 238. 
ing within the Archdeaconry of Cheſter _ of 
for a Mortuary, his beſt Horſe or Mare, 3-7 
Saddle, Bridle and Spurs, his beſt Gown, a geacon of Ghe- 
Cloak, his upper Garment next it, his beſt ſier. 
Hat, his Tipper, his beſt Signet or Ring, 
an 
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Hoſtienfis c. 


Omnis Chriſt» 
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and this Cuſtom was denied by the Plain- 
tiff in a Prohibition, but what the Succeſs 
was I have not heard ; bur the Mortuaries 
due to the Archdeacon of Cheſter are ex- 
cepted; and the Biſhop of Cheſter holds 
that Ardeaconry, asTI have been informed, 
in the nature of a Commendam, and exe- 
cutes it by a Deputy. 

Mr. Swinborn 15 of Opinion, that theſe 
Mortuaries are to be paid out of the dece- 
dents part of the perſonal Eſtate where the 
Wife and Children are to have their rea- 
ſonable part, the reaſon he gives is becauſe 
Mortuaries are of the nature of Legacies, 
But I muſt confeſs I am not of his Opinion, 
for I look upon it as a Debt or Duty to 
which the perſonal Eſtate is ſubje&. 


JC 
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The Five and Twentieth Chapter ſhews, 
how 1ythes are to be paid in London, 


fi Livelyhood of the Clergy in 
London, 1 mean the ſecular Clergy, 
conſiſted heretofore chiefly in voluntary 
Offerings and perſonal "Tythes, which lit- 
tle differ from voluntary Offerings. For 
though a great Doctor tells us that, 

In precipuis feſtivitatibus tenetur quis of 
ferre, &* cogi poteſt, maxime cum ſit quaſi gt- 
neralis conſuetudo ubique terrarum, &C. 


And 
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And if you ask him which are thoſe Idem de Fa. 


ls Feaſts at which the People are bound to 79<: Set. In 
- offer, he tells you, Dies dominicos, & dies quibus, Ke. 
Y eſti vos. | 
ds But there being no Canon or Law that 
d, preſcribes any certainty in the quantity, 
& value or things to be offered, I can give 
them no properer a name than voluntary 
lc or free will offerings. But no ſooner was 


© | Popery aboliſhed in this Nation, but theſe 
he voluntary Offerings and perſonal Tythes 
-2- Wl ſoon came to little. And notwithſtanding 
ile WW it was enacted by the Stature of 2 E. 6. 
C&S. W That all that by Law or Cuſtom were 
N, WW bound to make their Offerings ſhould 
tO i thenceforth pay them to the Parſon, &c. 
yet that did not much amend the matter, 
ſo that the maintenance of the Secular 
— Bl Clergy in Zondon was brought to a very 
low ebb, there being no Tythe, as hath 
been ſaid, chargeable upon Houſes, unleſs 
by way of a Mods decimandi, whereupon 
wi, I the Clergy of London in the 37th year of 
the Reign of King H. 8. made their ap- Stat. 37 H, 8, 
plication to the Parhament, and obtained + 12: 
an Act of Parliament for the confirming a . 
Decree made by the Arcbiſhop of Canter- 
'S): Wl buy and divers other great Lords of the 
a) WW Kingdom, to ſettle the matter, the effect 
whereof follows, which is printed amongſt 
For WF the other Acts of Parliament. 


of WW tr. That the Citizens of London from 
* 5 Wl thenceforth for ever, ſhould pay yearly without 
fraud or guile to their Parſons, &C. for the 

1 time being, for every ten ſhillings rent of all 
An Houſes, 


The Decree. 


352 


2 Inſt. 659. 


of np 660s. 
Lit, Rep. $41. 
id. 
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Houſes, Shops, Warehouſes, Cellars and Sta- 
bles, within the ſaid City of London and the 
Liberties of the ſame, 16 d. ob. and for eve- 
7) 20 5s. Rent 25. 9d. and ſo aſcending fir 
every IO 5, Rent. 

2. That if any Dwelling Houſes, Shops, 
8c. ſhould be leaſed by fraud or covin, re- 
ſerving leſs Rent than bath been accuſtomed; 
or (hall by reaſon of Fine, or by fraud or 
vin, make any Leaſe without reſerving any 
Rent, than the Farmer or Tenant ſhall pay after 
the ſame rate, the ſaid Houſe, 8C. was laſt 
let for without covin> but note, that if the 
Houſe, 8C. be let at as great a Rent, as the 
ſame was ſet at the time of the making of the 
ſaid Statute, then no fraud can be averred, al- 
though a Fine or Incom was given for the 
ſaid Leaſe. 

3. That if a Houſe, 8c. be leaſed, and mw 
Rent at all reſerved, then ſuch Houſe, SC. ſhall 
pay ſuch rate as the ſame was let for at the 
time of the making of the ſaid Statute > but 
where greater Rent is reſerved, it is to pay ac+ 
cording to the beſ improved walue. 

But where Houſes had been always beld by 
the Owners, and by conſequence, no Rent paid, 
that is caſus omiſlus in thx Statute, and ſuch 
Houſes will be freed of payment of Tythes by 
thas Law. 

But if it were a Houſe, that yielded Rent 
at the time of the making the Decree, and bt 
now let without Rent, it ſhall pay Tythe ac- 
cording to the Rate it was ſet for at the making 
of the Decree, although no Fine at all were 
paid for ſuch Leaſe. 


5» The 
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5. The Tythes upon this Decree cannet be 
ſued for in the Eccleſiaſtical Court , becauſe 


the AF it ſelf declares how they ſhall be res. 


covered. 

6. That if the Owners held the Houſes 
themſelves, then they ſhall pay Tythe after the 
rate the ſame were ſet for at the time of the 
Decree. 

7. That if any perſon take any Heuſe, 8C. by 
Leaſe, and he and his Executors, &C. live in 
part of it, and ſet out part, the principal Farmer 
or Taker, his Executors, &C. ſhall pay their 
Tythes for his and their parts after the rate 
aforeſaid,and of ſuch parts as w farmed out 
according to the rate it xs ſet at. And in the 
ſame manner Tythes are to be paid, where one 
takes a Leaſe of ſeveral Houſes, and lets out 
part, and holds any part himſelf. 

8. That if any Farmer, or his Aſſigns ſhall 
farm all the Houſes, 8c. ſo farmed to one or 
divers Tenants, the Tenants ſhall pay Tythes 
according to the Rent reſerved. 

9. That if Dwelling Houſes ſhall be con- 
verted into Warehouſes, or & Converlo, yer 
they ſhall pay Tythe according to the Rate 
aforeſaid. 4 

I0. That if a Dye-houſe or Brew- houſe be let 
with the Implements, then a third 'peny of the 
Ththes after the rate aboveſaid to be abated. 

II. That where a Manſion-houſe with Shops, 
Stables, Wharfs with Crane, Timber-yard or 
Gardens belonging to the ſame, and occupied t6- 
gether ſhall afterwards be ſevered, or were ſe 
vered within eight years before the Decree, that 
then the Farmers of the Shops, Stables, &C. ſhall 
pay Tythes according to the Rate aboveſaid. 

Aa 12. That 
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I2. That theſe Tythes ſhall be paid quarterly 
at Eaſter, Midſummer, Michaelmas and 
Chriſtmas. 

I 3. That any Heoulholder, that holds an Hou: 
of 10 5s. Rent, or above, ſhall be acquit of hs 
Offerings ; but his Wife, Children and Servants 
ſhall pay 2 d. yearly for their four Offering days 
receiving at Eaſter. 

I4. That if any Houſe of 10 Ss. Rent or 
above, ſhall be let by parcels under 10 s. Rent, 
then the Owner, if he live in any part of the 
Houſe, or the chief Tenant, ſhall pay the Tythz 
after the rate as the ſame Houſe 2vas accuſts- 
mably letten before ſuch diviſion, and the Su)- 
tenants, that hold leſs than 10 s. per annum, 
without fraud or covin ſhall pay 2 d. yearly 
for their Offerings, 

15. That no Tythe ſhall be paid for any Gar- 
dens belonging to any Manſion-houſe, and 
which are held tor pleaſure > but if ſuch Gar- 
den contain half an Acre of Ground or more, 
and ſhall make any yearly profit by Sale, then 
the ſame to be paid for, according to the rate 
aboweſaid. 

16. This AF is not to extend to the Houſes 
of Noblemen or Noblewomen whilst they are 
kepr in their own hands, and not let for Rent, 
and which formerly paid no Tythe, (0, long 
as the ſame continue unletten, mor to the 
Halls of any Craft or Companies ſo long as 

the ſame are unletten, and in times paſt paid 
210 Tythes. 

I7. That Sheds, Stables, Cellars, Timber- 
yards and Tenter-yards, which never Mere par- 
cel of, or belonging to any Dwelling-houſe, and 
which have not been uſed to pay Tythes, = 

© 
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be acquit of the payment of Tjthes, as hath been 
accuſtomed. 

18. But if by Cuſtom any leſſer Rate have 
been paid than the Rate of 2s. and 9d. in 
HO then the accuſtomed Rate only to be 
aid. 

4 19. The Lord Mayor of the City of Lon- 
don, by the Advice of Council 7s authorized 
by the ſaid AF, to hear and determine all dif- 
ferences ariſing upon this Decree, and give 
Coſts according to the intent thereof. 

20. That if the Mayor do not make an end, 
of ſuch - differences within two Months after 
complaint \ or if any perſon find himſelf ag- 
grieved by his Decree, then the Lord Chancels 
lor within three Momths after complaint to 
him made, ſhall make an end of the differences 
with coſts, &C. 

21. That if Rents fall by reaſon of decay or 
burning, to leſs than they were accuſtomably 
letter, That then the Tythes during ſuch Term, 
ſhall be paid according to the Rent reſerved. 

This is a ſhort abſtractof that great De- 
cree which I have inſerted here for the uſe 
of the Clergy of that City : I ſhall only 
add ſome other reſolutions upon this De- 
cree, and conclude this Chapter. 


In a Caſe berween Dr. Meadhouſe and Noy 130. 
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Dr. Taylor it was refolved, that Suits for ire Suits 
Tythes upon this Decree ſhould be before for Tythes in 

, gy London ſhalt 
the Mayor in Writing, and not by Parol. 


2. That a Reſervation by a Leffor tor 
Life upon a Leaſe by him made for years, 
ſhall not bind him in Reverſion to pay 
Tythes according to that rate. 


ASS93 2. That 


br determined. 


Cro. El. 276. 
More 912» 


Verf. Scuda- 


more. 
5s Jac. C. B. 
Cro, Jac. 6, 
613. 
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3- That a Rent for half a year, and 
after for another halt year is a yearly Rent 
within this Decree. 

It hath been reſolved that Abby-Lands 
within the City of London and the Liber- 
ties thereof are not freed from the payment 
of 'Tythes within the Statute of 31 A. 8. 
becauſe the Statute and Decree for the 
payment of 'Tythes within the City and 
Liberties of London was made after the 


Statute of 31 H.8. and their Priviledges 


are not reſerved. 

Ic hath been reſolved that if the Rents 
be continued as they were at the time of 
the making of the Statute, though upon 
new Fines, that the FTythes ſhall be paid 
accordingly. But if upon new Fines leſs 
Rent be reſerved it ſhall pay Tythes as it 
did before. 

And if no Rent be reſerved, nor Fine 
paid ; the Parſon ſhall have his Tythes ac- 
cording to the Rent at the time of the De- 
Cree. 

But if an Houſe have always been held 
by the Owners, and no Rent paid, it 
ſhall pay no Tythes within the Decree. 

The Decree was inrolled 5 Marti; 35 
H. 8. although the Inrolment cannot be 
found. 

And it was reſolved that if the Mayor 
of London ſhall make any Decree againſt 
Law, a Prohibition lies 3 for the expoſition 
of all Acts of Parliament belongs to the 
Judges of the Common Law. 


And 


ik. - SY tl. ao... 
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And it hath been reſolved that though 77. Burgeſs 
an Houſe in London ſtand void without ©7/9% St.Mag- 
. nes ver, Sy- 
any Tenant at all, that yet notwithſtand- nas; 
ing it ſhall anſwer Tytches to the Parſon. Scaccar. M. 
And it hath been reſolved that if any 4 Car. 1. per 
Suit be brought in the Eccleſiaſtical Court, — | 
- . 2 . O's 
or any other Court than is directed by the 
A, a Prohibition lies. 
Laffly, Where the Decree ſays (where 
no Rent is reſerved by reaſon of any Fine 
or Income paid before-hand) that is put 
only for Example, for if no Rent be re- 
ſerved for this, or any other caule or con- 
ſideration, it is within the meaning of this 
Clauſe. 
But if any Tythe in London be due by Littl. Rep.102. 
Cuſtom, they may be ſued for in the Ex- 
chequer, nothwithſtanding the Statute. 
And it was held by the Court of Exche- Hardres 116. 
quer that that Court has Juriſdiction for 
Tythes in_ London upon this Statute,becauſe 
there is no negative reſtrictive words in 
the Statute. 
I cannot tell by what improvidence An A of Par- 
7 miſt inall my former Editions of this pATen for 
: . : g Main- 
Book, taking notice of an Act of Parlia- tenance upon 
ment made in the 22th and 23th of King Miniſters of 
Charles the Second, for the better ſettle- the Churches 
ment of the Maintainance of the Parſons, n_——— _ 
Vicars and Curates in the Pariſhes of the j,. 
City of London, burnt by the late dread- 
full Fire there, which is a Law very necet- 


 fary tobe known, by which it is Enacted, 


That the annual certain Tythes of all and eve- 
ry Pariſh and Pariſhes within the ſaid City 
of London and the Liberties thereof, whoſe 

Aa} Churches 
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Churches have been demoliſhed or in part con- 
ſumed by the late Fire, and which Pariſhes by 
wertue of an Att of this preſent Parliament, In- 
zituled An Additional Act for the Re-build- 
ing the City of London, Uniting of Pariſhes, 
and Re building of the Cathedral and Pa- 
rochial Churches within the City of Lox- 
don, remain and conrinue ſingle as hereto- 
fore they were or are by the faid Ae An- 
nexed or United into one Pa-iſh reſpective- 
ly, ſhall be as follows, that is ro ſay, The 
annual certain Tythes or Sums of Mony in lieu 


of Tythes. 


LL Sv © 

Of the Pariſh of Alhallows 
Toners Sree ors - 
Of Sr. Bartholomew Exchange 190 oo 0 
Of St. Bridget alias Brides 120 00 0 
Of St. Bennet Finck Io00 00 0 
Of St. Michael Crooked Lanz 100 vo © 
Of St. Chriſtopher 120 OO © 
Of St Dionis Back-Church I20 00 0 
Of Sr. Dunſtan in the Eaſt 200 00 0 
Of Sr. James Garlick-hiche I090 00 0 
Of Se. Michael Cornhil I40 00 0 
Of Sr. Michael Bafliſhaw I32 II © 
Of St. Margaret Lothbury I00 00 0 
Of Sr. Mary Aldermanbury 150 oo 0 
Of St. Martin Ludgate I60 00 0 
Of Sr. Peter Cornhil IIo 00 0 
Of Sr Stephen Coleman-ftreet 110 oo 0 
Of St. Sepulchre 200 09 0 
Of Alhallows Bred-ſtreet andd _,_ 

St. John Evangaliſt T 

Of Alhallows the Great and Al- Wn” 


hallows the Leſs WP 


OO 
XI 
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L.  s. & 
f St. Alban Wood-ſtreet and? __ 
| $:. Olave Silver-ſtreec CN RM 
Of St. Ann and Agnes and St. 
I40: 00 © 


John Zachary 
Of St. Auguſtine 'and St. Faith 172 oo 06 
Of Sr. Andrew Wardrobe and 

St. Anne Black-Friars 

/ St, Antholin and St. John is 

Baptiſt _ _ 
Of Sr. Bennet Grace-Church @ | 

and St. T.eonard Eaſt-Cheap 40 
Of Sr. Bennet Pauls-Wharf and 

St. Peters Pauls-Wharf 
Of Chriſt-Church and St. Leo- 

nard Foſter-Lane 
Of Sr. Edmond the King and 

go urs _ . : } 150 
Of Sr. George Botolph-Lane [ 
for St. Botolph Billingſgate 150 
Of St. Lawrence Jury and St.2 

Magdalen ——_ $ P 
Of St. Magnus and St. Marga- ? 

fo New Fiſh-ſtreet y c oe 
Of Sr, Michael Royal and = 

Martin Vintry 
Of Sr. Mathew Friday - —_— a 6 

and $t. Peter Cheap ) 

Of St, Margaret Pattens and? 


oO OD 


I00 O00 


[ 200 OO 


I40 00 


S:, Gabriel Fenchurch I20 00 
of Fanny "Foe a and SEANR 
Eo 
fog ne ona a I40 00 

A a 4 Of 


I40 00 © 
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[. 
Of St. Mary Abchurch and St. 


Lawrence Pountny hots 
Of St. Mary Aldermary . a»d e 
St. Thomas Apoſtles FOO 


Of St. Mary le Bow , Sr. Pan 
cras Soper Lane and Alhal->200 
lows Hony Lane 

Of Sr. Mildred Poultry and I 
Mary Cole-Church of 2 

Of Sr. Michael —_—— Ss 
and St. Mary Staining 

Of St. Mildred Bred-ſtreet and 
Sr. Margaret Moſes ih. 

Of St. Michael Queenhith and c is 
Trinity 

Of Sr. Magdalen Old Fiſh- 
{treet and St. Gregory 

Of St. Mary Sommerſet, and e _ 
St. Mary Mounthaw 

Of St. Nicholas Coleabby and & 6 
St. Nicholas Olives 5 

Of Sr. Olive Jewry and St. 

) Martin Lene 7 " 

Of Sr. Stephen Walbrook and __ 
St. —_ Sherehogg 

Of St. Swithin and St. Mar 

er ln ve "ge 

Of, Sr. Vedaſt alias Foſters and? / 

S;, Michael. Quern : OY 


Il' 20 


& ©. 


OO Oo 


OO O 


OO O 


O00 O 
O00 0 
O00 9 
olo Bs) 
O00 0 
OO 9 
(olo Bs) 
O00 0 
OO 0 
00 0 


OO O 


Which reſpe&ive Sums of Mony to be paid in 
lieu of Tythes within the ſaid reſpe&ive Pa- 
riſhes and aſſeſt as herein after is direfed, ſhall | 
be and continue to be eſteemed, deemed and 
takin to all intents and purpoſes to be the | 
r6- 
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reſpelive certain annual maintainance (over 
and above Glebes and Perquiſites, Gifts and Be- 
queſts to the reſpective Parſon,Vicar and Curate 
of any Pariſh for the time being, or to has or 
their reſpective Succeſſors, or to other perſons 
for his or their uſe) of the ſaid reſpefive 
| Parſons, Vicars and Curates, who ſhall be le- 
gally inſtituted , indufted and admitted into 
the reſpective Pariſhes aforeſaid. 
And that the ſaid ſeveral Sums of Mony By whom and 
for Tythes may be more equally aſJeſſed upon the how the ſaid 


. ſeveral Houſes, Buildings and all other Here- — J 
ditaments whatſoever, within all the ſaid re- OE ates 
: ſpe&tive Pariſhes. Be it Enatted, 8c. That 
the Alderman of ſuch reſpettive Ward or 
; Wards within the ſaid City, wherein any of 
the ſaid Pariſhes Iye, and his and their Deputy 
6 and Deputies, and the Common-Council- Men 
F of ſuch reſpeftive Ward or Wards, with the 
Church Wardens and one or more of the Pari- 
þ ſhioners of ſuch reſpe&ive Pariſh wherein the 
Maintainance aforeſaid is reſpet&tiwvely to be aſ= 
ſeſt, to be nominated by ſuch reſpe&iue Alder- 
n man, Deputy,Common-Council-Men and Church- 
: Wardens or any five of them, whereof the Al- 
derman or his Deputy to be one, ſhall at ſome 
convenient and ſ[eaſonable time before the twene 
y tieth day of May, in the year of our Lerd, one 
thouſand ſix hundred ſeventy one, aſſemble and 
" meet together in ſome convenient place within 
every of the reſpettive Pariſhes, in ſuch re- 
in ſpeftive Ward wherein the maintainance afore- 
a- ſaid is to be aſſeſſed, and they or the major part 
all of them ſo aſſembled, ſhall proportionably aſſeſs 
nd upon all Houſes, Shops, Warehouſes and 
he Cellars, Wharfs, Keys, Cranes , Waterhouſes 
re (which 
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(294:ch Waterhouſes ſhall pay in their reſpe&ive 
Pariſhes where they ſtand and not elJewhere) 
and Tofts of ground (remaining unbuilt) and all 
other Hereditaments whatſoever (except Parſo- 
mage and Vicarage Houſes) the whole reſpectivg 
Sum by this Act appointed, or ſo much of it as 
75 more than what each Impropriator z by this 
Act enjoyned reſpectively, toallow in the muſt 
_ equal way that the ſaid Aſſeſſors.according to the 
beſt of their Judgments can make it which ſaid 
Aſſeſſments ſhall bs made and finiſhed: before the 

24th day of July then next enſuing. 

And be it farther Enatted by the Authority 
aforeſaid, That if any variance or doubt ſhall 
happen to ariſe about any Sum ſo aſſeſt as afore- 

_ ſaid, or that any Pariſhioner or Pariſhioners, 
Ae Seca Owner or Owners of any Houſe, Shop, Ware 
ſhall be re= #ouſe or Cellar, Wharf, Key, Crane, Waterhouſe, 
lieved, Toft of Ground or other Hereditament, within 
any of the ſaid Pariſhes, (hall find himſelf or 
themſelves aggrieved by the aſſeſſing of any Sun 
or Sums of Mony in manner and form aforeſaid, 
that then upon complaint made by the Party 
Parties aggrieved, to the Lord Mayor or Couti 
of Aldermen of the ſaid City, within fourteen 
days after notice given to the party or patties 
alſeft, of ſuch aſſeſſment made, to the ſaid Lord 
Mayor and Court of Aldermen, ſummoning as 
well the party or parties aggrieved as the Alder- 
7nan and ſuch other as made the ſaid aſſeſſment, 
ſhall hear and determine the ſame in a fummar} 
way, and the Fudgment by them given ſhall be 
final, and without Appeal. 


The Aﬀeſ- Provided that any aſſeſſment or rate to be 


CY w_ made or laid by wirtue of this Att, ſhall and 


laid again, #72) 712 all or any of the Pariſhes youns 3 
ke 
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like manner be reviewed cr altered or laid again 
within three Months after the twenty fourth 
day of June, 1674. according to the aforeſaid 
rules, and any ſuch aſſs/[ment or rate ſhall or 
may be again reviewed or re-aſſeſt within three 
Months after the twenty fourth day of June, 
in the year of ourLord, 1681. And that all 
and every ſuch new aſſeſſment end rate ſhall be 
Iyable to the like Appeals as aforeſaid, and ſhall 
be colleffed lewvyed and paid as any other aſ/«//- 
ment or rate mentioned m this Att may or ought 
to bes | 

And if the ſaid Alderman, Deprty, Common- 1, avenad 
Council-Men and Pariſhioner or Pariſhioners [0 afleſſmenc 
appointed, as aforeſaid, thall, after ſummons and ſhall be re- | 
requeſt made in that behalf unto them. by the Nieved In de- 
Lord Major and Court of AlJermen, or the In- _ _— 
cumbent or Incumbents of any of the ſaid re- ang Corrs 
{pecrive Pariſh or Pariſhes, refuſe and negleft to Aldermen. 
meet and make ſuch aſſe/[ments, as aforeſaid, 
then it ſhall and may be lawful to and for ſuch 
perſon and perſons as ſhall be thereunto authort- 
ved and required by the ſaid Lord Mayor and 
Court of Aldermen to make ſuch aſ]:{\/ment as by 
the ſaid Aldermen, Deputy, Commun-Council- 

Men, Churchwardens, Pariſhioner or Pariſhs- 
ners aforeſaid, ſhould 9% cught to have been 
made, 

And be it farther Enatted, &c. That the There ſhall be 
ſaid Aſſeſſors within ten days after ſuch aſſ:ſſ- three ſeveral 
ment made, and the reſpective Appeals (if any _— of 
be) determined, ſhall make three Tranſcripts oe ns q 
thereof in Parchment., cont ammg the reſpeftive how to be 
Sumsto be payable or appointed to be paid out of diſpoſed. 
all md every the Premiſſes within ſuch re- 

[reffive Pariſh, and ſubſcribe the ſame _ 
. Tei 
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Where and to 
whom the ſaid 
Monies Aſﬀeſt 
ſhall be paid. 
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their Hands, within twenty days after ſuch 
ſubſcription, as aforeſaid, one of the [aid Tran- 
ſeripts ſhall be returned to the Lord Mayor of 
the City of London, to be kept and preſerved 
by the ſaid Lord Mayor , in and amongſt the 
Records of the ſaid City , for a perpetual Me- 
morial thereof, and another of the ſaid Tranſ: 
cripts ſhall be returned into the Regiſtry of 
the Lord Biſhop of London, to be kept and re- 
ſerved as aforeſaid, and the other of the ſail 
Tranſcripts ſhall remain and be kept in the Ve 
ſtry of ſuch reſpe&Five Pariſh, for a perpetual 
Memorial, as aforeſaid. 

And for the ſurer and better payment of the 
ſaid reſpettive Sums of Mony, ſo to be aſſeſsd 
and taxed towards the raiſing of the [aid mam- 
tainance of their reſpeftive Parſons, Vicars and 
Curates of the ſaid reſpe&ive Pariſhes, as afore- 
ſaid. Be it Enacted, &C. That all and every 
ſuch reſpeive Sum and Sums of Mony, ſo 1 
be aſſeſſed and taxed as aforeſaid, towards th: 
raiſing of the ſaid maintainance of the ſaid re- 
ſpetive Parſons, Vicars and Curates of the ſaid 
reſpeive Pariſhes, ſhall be paid to the ſaid re 
ſpeive Parſons, Vicars and Curates and their 
Succeſſors reſpettively, at the four moſt uſual 
Feaſts (that is to ſay) at the Annunciation if 
the bleſſed Virgin Mary, the Nativity of St, 
John Boptiſt, the Feaſt of St. Michael the 
Arch Angel, and the Nativity of our Bleſſed 
Saviour, or within fourteen days after each if 
the Feaſts aforeſaid, by equal payments 3 the 
reſpettive payments thereof to begin and com- 
mence only from ſuch time and times as the In- 
cumbent or Incumbents of ſuch reſpettive Pa 
riſh ſhall begin to Officiate or Preach as _ 

ent 
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bent or Parſon in the reſpeftive Church be- 

longing to ſuch reſpetive Pariſh, or in ſome 

other convenient place or places in ſuch re- 

reſpective Pariſh or Pariſhes, to be nominated 

or appointed by the Lord Biſhop of London for 

the time being, or by the Archbiſhop of Can- 

terbury in any place within his peculiars. 

' And in any Pariſh or Pariſhes where any gy, Impro- 
Impropriations be, be it enatted, 8&C. That all priators ſhall 
and every the Impropiator or Impropriators of pay towards 
any of the ſaid Pariſhes, ſhall pay and allow *s Charge. 
what really and bona. fide they have uſed, 

and ought to pay and ſatisfie to the reſpective 

Incumbent of ſuch reſpe&tive Pariſh, at any 

time before the late Fire, and the ſame ſhall be 

eſteemed and computed as part of the Mainte- 

nance of juch Incumbent ; notwithſtanding this 

Act, or any Clauſe, or Matter or thing therein 

contained. 

And be it farther enatted, 8&C. That if any The Sums af- 
of the Inhabitants in any of the reſpe&ive Pa- ſeſſed how to 
riſh or Pariſhes as aforeſaid, ſhall, or do refuſe Þ< recovered 
or neglect to pay to the reſpettive Incumbents — "yg — 


 afore{aid of any of the reſpettive Pariſhes, any 


Sum or Sums of -Mony to him reſpeftively pay- 
able, or appointed to be paid by this Ad, or 
any part thereof, contrary to the true intent 
and meaning of this Att, ( being lawfully 
demanded at the Haſe or Houſes, Wharf, Key, 
Crane, Cellar or other Premiſſes whereout the 
ſame zs payable) that then it ſhall and may be 
lawful ts and for the Lord Mayor of the City 
of London for the time being, upon Oath 
to be made before him of ſuch refuſal or neg- 
left, to give and grant ont Warrants for the 
Officer or perſon appointed to colle&} the Jon 
Wil 
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with the aſſiſtance of a Conſtable in the day 
time, to levy the ſame Tythe or Sums of 
Any ſo duc, and in arrear and unpaid, by di- 
{freſs and ſale of the Goods of the party or 
parties ſo refuſing or neglecting to pays reſtoring 
'9 the Owner or Owners the Overplns of ſuch 
Goods over and avove the ſaid arrear of the 
ſaid Monies ſo due and unpaid, and the rea- 
ſonable Charges of making ſuch Diſtreſs, which 
be 1s to deduct out of the Moms raiſed by ſale 
of fuch Goods, 
What remedy Provided always, SCC. That in caſe the 
if the Lord T,o+d Mayor or Court of Aldermen ſhall refuſe 
Mayor or oy weplect to execute any of the reſpeftive 
Court of Al- powers ro them by this Att granted, or to per- 
dermen neg- 7. > 
Ie or refuſe #9719 41l and every ſuch thing related either 
to do their to the 'afſcſmag or levying of the reſpedive 
Duties, ſums aforeſaid, as they are by this Act autho- 
rized and required to perform, that then it 
ſhall and may be lawful for the ſaid Lord 
Chancellor, or Lord Keeper of the great Seal 
of England for the time being, or any two or 
more of the Barons of his Majeſty's Court of 
Exchequer, by Warrant or Warrants under his 
or their reſpective Hands and Seals, to do and 
perform what the ſaid Lord Mayor and Court 
of Aldermen according to the true intent or 
meaning of this preſent Act, might or ought 
to have done, and by ſuch Warrant either to 
mmpower any perſon or perſons to make the re- 
ſpective Aljeſ/ments as aforeſaid, or to authorive 
the reſpective Officers or perſon or perſons af: 
pointed to colle&t the Sums aforeſaid, to lewy the 
ſame by diſtreſs and ſale of the Goods of any 
perſon or perſons that ſhall refuſe or neglec; to 


pay the {ame in manner and form aforeſaid. 
: Provided 
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Provided always, &Cc. That where any of Where one of 
the Pariſhes within the ſaid City, have ſince _= — 
the late Fire, by Death or otherwiſe, become wva- fellow ſhall 
cant, the ſurviving or remaining Incumbent” of have his part. 
the other Pariſh thereto united, or theres 

with conſolidated, ſhall have and enjoy, and 

have like remedy to recover the Tythes hereby 

ſetled to be paid, as if he had been attually pre- 

ſented, admitted, inſtituted and indatted into 

both the ſaid Pariſhes ſince the Union and Con- 

ſolidation thereof. . 

Provided, That no Court or fudge Eccle/i- Theſe Aﬀel. 
aſtical or Temporal, ſhall hold Plea of, or for ments not to 
any the Sum or Sums of Mony due and owing, " — _ 
or to be paid by wvertue of this Act, or any part -— Mg pg 
thereof, other than the perſons hereby authorized 
to have Cognizance thereof : Ner ſhall it be 
lawful to or for any Parſon, Vicar, Curate cr 
Incumbent to convent or ſue any perſon or 
perſons aſſeſt as aforeſaid, and refuſing or neg- 
lecting to pay the ſame in any Court or Courts, 
or before any Judge or Fudges, other than what 
are authorized and appointed by this Att for 
the hearing and determining of the ſame in 
manner aforeſaid, 

Provided always, That it ſhall and may be The Warden 
lawful to and for the Warden and Minor Ca- and Minor 
nos of St. Pauls Church London, Parſon and map "= 
| 8 ! | joy 
Proprietors of the Reftory of the Pariſh of St. t,@ Re&ory 
Gregory aforeſaid, to receive and enjoy all of Sr. Grt- 
Tythes, Oblations and Duties ariſing or growing 80)» 
due within the ſaid Pariſh in as large and be- 
neficial manner as formerly they have or law- 
fully might have done, any therem to the con- 
trary notwithſtanding. 


CHAP. 
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2 Inſt. 661. 


490." 
Seld. Hiſt. 
decim, 412. 
Lamb. Sax0n 
Laws 45e 


Seld. 414. 
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CHAP. XXVI. 


The Twenty Sixth Chapter ſhews, in what 
Court the Right of Tythes is determi- 
rable, and how, and in what manner 
10 be recovered, and in what Caſes 
Protuvitions are uſually granted, and 


how proſecuted and defended. 


HAT Tythes were anciently deter- 
minable the County and Hundred 
Courts, is aſſerted both by Sir Edward 
Coke and Mr. Selden : And the ſame ap- 
pears by the Laws of King Ethel/tan long 
before the Conqueſt ; and Mr. Selder is 
of Opinion, that the Biſhops Conſfiſtory 
here in England was not ſetled till the time 
of William the Conqueror, who by kis 
Charter commands, «t' nullus Epiſcopus vel 
Archidiaconns de legibus Epiſcopalibus amplins 
in Hundredo placita teneant, nec cauſam que 
ad regimen animarum pertinet ad judicium ſe- 
cularium hominum adducanty ſed quicunque 
ſecundum leges Epiſcopales de quacunque cauſa 
wel culpa interpellatus fuerit, ad locum, quem 
ad hoc Epiſcopus elegerit & nominaverit , ve 
niat, ibique de cauſa ſua reſpondeat, & non 
ſecundum Hudret. ſed ſecundum Canones © 
Leges Epiſcopales reffum Deo & Epiſcopo ſuo 
faciat, And cloſes thus, Hoc etiam defendo, 
ut null:s Laicns homo de legibus, que ad Epiſ- 
copur pertinent ſe intromntat 3 yet notwith- 


Seld, 414, Kc. ſtanding, as Mr. Seder obſerves, the Juril- 


diction 
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diction of Tythes was not fo ſetled in the | 
Biſhop and Eccleſiaſtical Courts, but there 
were Suits for Tythes as well in the Tem- 
poral as Eccleſiaſtical Courts, whereof he 
gives ſome Inſtances. And amongſt the 
Laws of King H. 1. I find this Clauſe, $S; x, q.. cx 
quis reftam decimam ſuperteneat, wvadat pre- Lamb. 182, 
poſitus Regis & Epiſcopi & terre domini cum 
presbytero, & ingratis —_— & Eccleſia 
cui pertinebit, reddant, & nonam partem re- 
linquant ei qui decimam dare nolueris. 

ut the Law hath been now long ſetled 
that the Eccleſiaſtical Courts have in ſome 
Caſes the power to determine the Right 
of Tythes, and in all Caſes to hold Plea 
for the Subtraction and withholding of 
Tythes, and confirmed by ſeveral Ads of 
fo the frfl, If « diſpute haypan be 

o the firſt, If a diſpute happen be- ,, x 5. 45: 
tween two Parſons , = which of them - x cn 
the Tythes belong, whether to the one by per Forteſcue. 
Parochial Right, or the other as a portion _ "_ Sie 
belonging to his Rectory by preſcription, oy erg 
and both Parſons claim by Preſentation the Right of 
under the ſame Title, ſo that the Right Tythes. 
of Patronage comes not in diſpute, the 
Right of theſe Tythes ſhall be determin- 
ed in - the Ecclefiaftical Court, and no 
Prohibition or Þdicavit ſhall hinder it, and 
this Suit in the Eccleſiaſtical Court is called 
a Spoliation. 227. &o- 

nd this Juriſdiction is ſo peculiar and *H. ns 
annexed to the Spiritual Courts, That if 14 8.4.17.a.b. 
the one Parſon ſhould bring an Action of where the Tem- 
Treſpaſs at the Common Law againit the wu ”s. Tarif 
other Parſon, for the taking or carrying ;4;ou ' 

B b: away Tythes. 
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away Corn or other things ſet out for 
Tythe, the Defendant may by way of Plea 
ſhew, that the Goods in queſtion were 
Tythes ſet forth and ſevered from the nine 
parts, and that he is Parion of Dale, and 
that he and all his Predeceſſors time our 
of mind have had theſe Tythes as a Por- 
tion which belonged to his Church, and 
that the Plaintiff being Recor of the Pa- 
riſh where they grew, claims them as his 
Tythes, and demand Judgment, if the 
Kings Court will hold Plea 3 by ſuch Plea 
the Kings Court ſhall be oufted of Jurif 
diction ; but if the diſpute in ſuch Aion 
fall out in pleading to be about the bounds 
of the Pariſhes, then the Kings Court ſhall 
not be ouſted of Juriſdiction. 

* And ſoit is, if the queſtion be between 
the Farmer, Baily or Servant of the one 
Parſon, and the Farmer, Baily, ec. of 
the other, or the other Parſon himſelf; 
in ſich Caſes, though the diſpute does ap- 
pear to be concerning the Right of 'Tythes 
between the Parſons, yet the Court ſhall 
not be ouſted of the Juriſdiction becauſe 
they are not both Clergy-Men. ; 

But in all theſe Caſes where the Right 
of Tythes is in diſpute between one Par- 
ſon and another, in whoſe Names ſoever 
the Suit is in the Spiritual Court, I per- 
ceive no Prohibition lies, if both Parſons 
come in by the ſame Title of Patronage, 
ſo that the Right of Patronage came not 
in diſpute. 


And 
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And I take the Law to be the ſame 40 E. 3. 28. 

where the Queſtion ariſes between the 35 H, S 39. 

Parſon who is Patron , and the Vicar , yg! $2; 


> More 907." 
whether Tythes belong to the Parſon or weſt. 2. c. 5. 


Vicar. 

But where the right of Tythes is con- Clrcumſpete 
troverted between two Clergy-men which Agaris, Artl- 
come into their Churches by ſeveral Pa- <ul Clerl, c.2. 
trons, there in that caſe the Spiritual 
Court hath not Juriſdiction to determine 
the right of the Tythes, if they amount to : 
the fourth part of the yearly value of the =_ _— 
Church ; but the Title is to be determined ; uo: geter- 
by Writ of Right of Advowſon of Tythes, mine the right 
as ſhall be ſhewed more at large, when 1 of Tythes. 
ſhall come to ſhew in what Caſes the right 
of Tythes is determinable in the Kings 
Court. Bur in that Caſe if the Tythes 'in 
queſtion do not amount to the fourth part 
of the yearly value of the Church, the g.n.B. 37.E 
Eccleſiaſtical Court may determine the 
right in a Spoliation. 

But ic ſhould ſeem that if they claim both 
by one Patron, there, though the whole 
Tythes come in debate, the Title ſhall be 
determined in the Spiritual Court by a Suit 
in the nature of a Spoliation. 

But the Juriſdi&tion of the Eccleſiaſtical Spiritual Fi-" 
Courts to hold Plea for the ſubtraction and — a 
with-holding of Tythes, as the ſame hath mw 3a 
been very ancient, fo it hath been confirm- pariiancnc. 
ed by ſeveral Acts of Parliament, as I ſhall 
ſhew 3 the firſt of which is that of Circum- By the Statute 
ſpete Agatzs made in the ninth Year of - — PT 
E. i. by which it is Enacted, That, S:; _ 
Reffor petas verſus parochianos oblationes & 

Bb 2 de- 
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decimas debitas & conſuetas; wel ſi refor petat 
verſus Refforem de decimis majoribus wel mi- 
noribus, dummodo non petatur quarta pars wal 
ris Eccleſie ; Item ſi Reftor petat mortuarium 
in partibus ubi mortuarium dari conſuevit ; 
Item ſi praelatus alicujus Eccleſie wel advoca- 
71s petat a Reftore penſionem fibi debitam, onm- 
nes hujuſmodi petitiones ſunt faciende in Foro 
 Eccleſiaftico, &c. and concludes In omnibus 
predifty caſibus habet Fudex Eccleſiaſticus cog- 
noſcere, Regia prohibitione non obſt ante. 
That it is an There - been ſome queſtion made 
AG of Parlia- whether this were an Ac of Parliament or 
py 487% Not; but it is proved by Sir Edward Coke,by 
Seld. Hift. de- Many unanſwerable Reafons, to be an A& 
cim. 424 of Parliament, and ſo agreed by Mr. Sel- 
den, and almoſt all others. 
And extendsto Secondly, admitting it to be an Act of 
<4 England. Parliament, it hath been doubted whether 
it extended farther than to the Dioceſs of 
Norwich, it ſeeming to be'appropriated by 
the penning to that Dioceſs alone 3 but by 
2 Inſt.487” the general Opinion of the learned, it ex- 
tends to all other Dioceſles , and Norwich 
is only put by way of Example. 
And the prudent penning of this Law by 
COD our Anceſtors deſerves the Readers Obſer- 
1t, F318 vation, how careful they were to preſerve 
their own Rights, and avoid the incroach- 
ments of the Clergy, who were in thoſe 
days very powerful : for firſt, they would 
not give way to the Canons to deſtroy 
their Cuſtoms and Preſcriptions allowed by 
the Common Law, and therefore give the 
Spiritual Judge Juriſdiction of Tythes and 
Oblations ( debitas & con[uetas) only. 
2, They 
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2. They would not. expoſe their Rights 
of Patronage to the determination of the 

b Spiritual Judge, and therefore this conditi- 

; on is annexed, Dummodo non petatur quarts 

: pars waloris Eccleſiz. : 

Ml 3. Laſtly, they would not ſubje& them- 

» ſelves to pay Mortuaries according to the 


0 Canon Law, but «bi dare conſuevit 3 fo that 
s if any Suit were ſued for Tythes, Offerings, 
yo Mortuaries, not due as well by Cuſtom as 
; Common Law, a Prohibition lay and doth 
e lie at this day. 
Tr The ſecond Statute concerning the Ju- 
y riſdiction of the Spiritual Courts in caſe of 
& Tythes, is the Statute of Articul; Cleri, but 
l- I ſhall paſs it by here till I come to ſpeak 
of the Writ of Indicavit. 
of The next Statute I meet with that con- 1g x.3, cap.q. 
er cerns this matter. is the Statute of 138 E, 3. 
of cap. 7. Which I ſhall paſs by allo till I come 
y to the determination of the right of Tythes 
N by Scire Facias. 
x- There was another Statute made 1 R. 2, 1 R.2. cap.13. 
w it is cap. 13. for the puniſhing of ſuch as in- 


dicted thoſe that ſued in the Spiritual 
by Courts for ſubtraction of Tythes, or com- 
Sy pelled them to deſiſt by Bonds or otherwiſe; 
ve but that Law being now become obſolete, 
h- and beſides my purpoſe, I ſhall proceed 
fe to the Statute of 27 H. 8. by which it is 
1d Enacted, 
oy That Every Subjett of England, Ireland, 27H.8, c, 20 
by Wales, Callais, and the Marches of the ſame 
he MW ſhould according to the Eccleſiaſtical Laws and 
nd WM Ordinances of the Church of England, and af- 
ter the Iaudable Uſages and Cuſtoms of the 
Bb3 Pa- 
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Parifhes or other places where he dwells or oc- 
cupies, ſhall yield and pay his Tythes and 
Offerings, and other Duties of holy Church 
and that for Subſtrattion of ſuch Tythes, &c, 
may by due Proceſs of the Kings Eccleſiaſti- 
cal Law, convent the Perſon, &c. /o offend- 
ing, before his Ordinary or other competent 
Folee, &Cc. having Authority to hear and 
determine the Right of Tythes, 8c. And to 
compel the Party offending to do and yield their 
Duties in that behalf. And incaſe the Ordinary 
&c. for any Contempt, Contumacy, Diſobedi- 
ence, or other Miſdemeanour of the Party De- 
fendant ſhall make information to any of the 
Kings moſt Honourable Council, or the Ju- 
fees of the Peace of the Shire where the Of- 
fender dwells, to aſſiſt and aid the Ordinary, 
GC. and te order and reform any ſuch Perſon, 
in any Cauſe before rehearſed, that then he of 
the Kings Council, or ſuch two Fuſtices of 
the Peace, whereof one to be of the Quorum, 
ro-whom ſuch Information or Requelt ſhall be 
made, ſhall have power to attach, or cauſe to 
be attached the Perſon, or, 8c. againſt whom 
ſuch Information ſhall be made, and to com- 
wit the ſame Perſons to Ward, there to remain 
without Bail or Mainpriſe until he, 8c. ſhall 
have found ſufficient Surety to be bound by 
Recognizance or otherwiſe, before the Kings 
Councellor, or, 8&C. or any other like Councel- 
bors, or Juſtices, 8. to the uſe of the, King, 
70 give due Obedience to the Proceſs and Pro- 
ceedings, Decrees and Sentence of the Eccleſi- 
aſtical Court wherein ſuch Suit, 8&C. ſhall de- 
pend or be. And farther gives power to the 
ſaid Councellor , or to two Tuſtices of the 

Peace, 
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Peace, whereof one to be of the Quorum, to 
take, receive and record ſuch Recognizance and 
Bonds. 

There is a Provilo in this AFG, that it ſhall 
not extend to London. 

And another Provilo, that the Party ſued 
may have all legal Defences, Appeals and Pro- 
hibitions. 
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And it is to be obſerved that this Law O#fervations = 
extends to all forts of Tythes, mixt and #29 *his. Law: 


perſonal, as well as predial. 

Next he that will have the benefit of 
this Law, muſt ſue for the ſingle Value, 
and not for the double Yalue upon the 
Statute of 2 E. 6. 

Thirdly, The Plaintiff in the Eccleſia- 
ſtical Court may proceed upon this Act for 
Contempt, Contumacy or Miſdemeanour, 
as well before as after Sentence. 

Fourthly, The Security upon this Ad& 
may as well be by Bond as Recognizance. 

Laſtly, Obſerve the wary penning of this 
A&t; they muſt pay their Tythes and 
other Church Duties, according to the Ec- 
cleſiaſtical Laws and laudable Cuſtoms and 
Uſages of the place ; next, if it be de- 
manded before whom Suit upon this Sta- 
tute ſhall be made, it is anſwered by the 
Statute it ſelf, it muſt be before ſuch Judge 
as hath Juriſdi&tion of the Cauſe, 1o that it 
creates or enlarges no Juriſdiction. 

The next Act of Parliament concerning 


this matter is the Statute of 32 H, 8. by 32 H.8.c.5! 


which it is enatted, that all and ſingular pers 
ſons, &c. ſhall fully truly and effettually di- 


vide, (et out, yield or pay all and ſingular 
4 EY Bb 4 Tythes 
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Tythes and Offerings, according to the lawful 
Cuſtom and Uſages of the Pariſhes and places 
where, &C. and in caſe any perſon, 8&C. do 
detain or withhold any of the ſaid Tythes or 
Offerings,or any part or parcel thereof, that then 
zhe perſon Lay, or, 8C. ſhall or may convent 
the perſon, or, &C. before the Ordinary, accor- 
ding to the Eccleſiaſtical Laws, &C. and 9 
proceed to Sentence according to the Proceſs 
and Courſe of the Eccleſiaſtical Laws. 

And that if any Party appeal againſt the 
TFudges Sentence, he ſhall then aſſeſs the Coſts 
of his Suit therein before expended, and fhall 
compel the Appellant to pay the ſaid Coſts by 
the compulſory Proceſs and Cenſures of the ſaid 
Laws, taking Security of the ſaid Party, to 
whom the ſaid Coſts ſhall be paid, to repay the 
ſame, if the Appeal be adjudged againſt him. 

And if any Perſon after Sentence defini- 
tive given againſt him, ſhall obſtinately and 
wilfully refuſe to pay their Tythes, or the Sum 


. adjndged, that they two Juſtices of the Peace, 


whereof one ſhall be of the Quorum, ſhall, 
SzC. upon Information, Certificate, or Complaint 
ro them made by writing by the ſaid Eccleſi- 
gſtical Fudge, &C. cauſe the Party refufing 
to be attached and committed to the next 
Gaol, there to remain till he, &Cc, have found 
ſufficient Suretiss to be bound by Recognizance or 
otherwiſe before the ſame Fuſt ices to the uſe of 
the King to perform the ſaid definitive Sentence. 
Provided that no perſon, or, &C. to be ſued ur 
otherwiſe compelled, to yield, give or pay any 
manner of Tythes for any Manor, Lands, &C, 
which by the Laws or Statutes of this Realm are 

fiſcharged,or not chargeable with, &C. Tythes. 
| Provided 


Chap.26. 1 Law of Tythes. 


Provided that this A ſhall not extend, or 
be expounded to give any Remedy, Cauſe of 
Aion, or Suit in the Courts Temporal againſt 
any perſon, 8c. which ſhall refuſe or deny. to 
ſet out hu or their Tythes, or which ſhall de- 
rain, withhold or refuſe to pay his Tythes, or 
Offerings, or any parcel thereof : but that in 
all ſuch Caſes the perſon or perſons, being Ec- 
cleſiaſtical or Lay perſons, having cauſe to de- 
mand or have the ſaid Tythes or Offerings, or 
thereby wronged or grieved, ſhall take and 
have their remedy for their ſaid Tythes and 
Offerings in every ſuch Caſe in the Spiritual 
Courts, according to the Ordinance in the for- 
mer part of the ſaid At mentioned, and not 
otherwiſe, any thing. 8&C. 
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I. It appears by the Preamble of this obſervations 
Law, that this A& was particularly de- apon this Sta- 


ſigned for the Relief of Impropriators, 
who before this A& were not capacitated 
to ſue in the Spiritual Courts for the Sub- 
traction of 'Tythes, and were hard put to 
it to find any other Relief. 

2. Where by the former Act the Party 
for Contumacy, ec. might be compelled 
to give Security before Sentence, in this 
Cal? of the Lay Impropriators the Party 
cannot be compelled to give Security till 
after definitive Sentence. 

2- Upon this Law there muſt be two 
Qureries at leaſt 3 upon the former one ſuf- 
ficed. 

4. The Security in this, as the former, 
may be by Bond or Recognizance. 

5. Whoſoever will have the benefit of 
this AR, muſt ſue particularly upon _ 

aw 
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St, 2 E-GeC,13. 


Law for the ſingle value, and not for the 
double value upon the Statute of 2 E. 6. 

6. This Law extends, as the former did, 
to all manner of Tythes and Offerings. 

7. London 1s excepted out of this AR, as 
it was in the former. 

8. This Law only extends to cuſtomary 
Tythes, and not for Tythes due by Canon 
and Eccleſiaſtical Laws. 

9. This Ae only extends to ſuch as ſhall 
obſtinately and wilfully refuſe to perform 
the Sentence of the Eccleſiaſtical Judge, 
and for no other Contempt or Negle&. 

Io. Laſtly, This A& reſtrains the Suit 
to the Eccleſiaſtical Court upon this Sta- 
tute 3 otherwiſe an Action, as ſhould ſeem, 
might have been brought at Common Law 
upon this Statute for not ſetting forth, &c, 
of their Tythes. 

But divers defects appearing in this Law, 
eſpecially to the Lay-Impropriators, they 
obtained a more effectual Law for their 
purpoſe in 2 E. 6. by which it is enacted, 

That if any perſon carry away his Corn or 
Hay, or other predial Tythes before the Tythe 
theresf” be ſet forth, or willingly withdraw his 
Tythes of the ſame, 8&C. that then upon due 
proof thereof made before the Spiritual Fudge, 
cr any other Fudge to whom heretofore he might 
bave made complaint, the party ſo carrying 
away, withdrawing, kiting or ſtopping, ſhall 
pay double the walue of the Temth or Tythe ſo 
raken, loſt, withdrawn or carried away, over 


_ and beſides the Coſts, Charges and Expence of 


the Suit in the ſame, the ſame to be recovered 
before the Eccleſiaſtical Fudge according to the 
Eccleſiaſtical Laws. There 
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There is @ Provilo in this AF, that gives 
occaſion of many Prohibitions tro this effe&t ; 

That no perſon ſhall be ſued, or otherwiſe 
compelled to yield, give or pay any manner of 
Tythes for any Manors, Lands, Tenements or 
Hereditaments, which by the Laws and Sta- 
tutes of this Realm, or by any Priviledge or 
Preſcription are not chargeable with the pay- 
ment of ſuch Tythes, or that be diſcharged by 
any Compoſition real. 
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'This Paragraph of this Statute as to the Extends only 
double value,extends only to predial Tythes f2 preadzat 


as Corn, Hay, Wood, Flax, Hemp, Fruit, Va 


&-c. but for mixt and perſonal Tythes,there 
is a Proviſion after in this A, 


65, 


There is alſo another Proviſo in this Statute gol, Turif 
as in the former, which reſtrains all Suits for diftion to the 
ſubtra&tion of Tythes to be ſued in the Eccleſi- Spiritual 
aſtical Court, and that it ſhall not be Iawful to ©9%"% 


ſue any withholder of Tythes, Obwentions, 8c. 
in any. other Court > and that if the Eccleſialti- 
cal Fudge ſhall give Sentence, no Prohihition or 
Appeal depending, and the Party condemned 
do not obey the Sentence, that then ſuch Fudges 
may excommunicate the party, and if be wit- 
fully ſtand excommunicated by the ſpace of 
forty days next after Publication thereof in the 
Pariſh Church of the place or Pariſh, where 


the Party excommunicated is dwelling or moſt Excommuni- 
abiding, then the Fudge Eccleſiaſtical may cer- cato capiendo 
tifie the King in the Chancery, and require £*%n. 


Proceſs of Excom. Capiend. 

This Clauſe extends to all manner of 
Tythes, Offerings, &c. but this gives no 
double damages for them, as the former 
Cauſe doth for Predial Tythes. 

There 
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There is another Clauſe in this AR, 
that gives ground likewiſe for many Prohi. 
bitions, which is to this effect, 

That the aforeſaid Clauſe ſhall not extend 
to give any fudge Eccleſiaſtical Juriſdition 
fo hold Plea of any Matter, Cauſe or Thing 
repugnant to, or againſt the effett, intent or 
meaning of the Stat. of Weltm. 2. c. 5. the 
Stat. of Articuli Cleri, Circumſpecte Aga- 
tis, Sylvz cxduz, the Treatiſe de Regia 
Prohibitione Stat. x E. 3. C. Io. or any of 
them, .or to hold Plea in any matter, wherein 
the Kings Court ought to have Furiſdifttion, any 
thing therein, &C. 

ote, That by theſe three Statutes be- 
fore mentioned the Juriſdiction of Tythes 
15 confirmed and reſtrained to the Eccleſi- 
aſtical Courts. ' 

That by the Statute of 257 H. 8. Proceſs 
for Contempt is given before Sentence. 

By that of 32 H. 8. Proceſs for Con- 
tempt is given after Sentence definitive : 


| but obſerve the different penning. 


And by this laſt Statute a Writ of Ex- 
communicato capiendo is given, it the Party 
continue obſtinate by the ſpace of forty 
days, after an Excommunication publiſhed 
againſt him 3 ſo that a Man would think 
here were as good Remedies provided for 
the Recovery of Tythes in the Eccleſiaſti- 
cal Court as could be imagined 3 but the 
Interruptions that are frequently given by 
Prohibitions, as ſhall be ſhewed hereafter in 
due place, very much fruſtrate the effe& 
of the Proceedings in thoſe Courts, 


And 
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And note, that a Modus deeimand; is pro- 2 Toft, 4g0:”. 
perly to be ſued for in the Eccleſiaſtical wy GH, 
Courts ; but if the Preſcription be denied, 1. 21,533 
it ſhall be tried in a Prohibition. 

And fo having ſaid ſo much concerning 
the Eccleſiaſtical Juriſdiction for the deter- 
mining the right-of Tythes, and relief 
againſt ſubtraction of Tythes, I ſhall inthe 
next place ſhew in what Courts, in what 
Caſes and in what manner they are de-- 
terminable in the Temporal Courts. 

Mr. Selden in his Hiſtory of 'Tythes $elden 422. 

reckons up five manner of ways, where- Is what Caſes 
by the right of Tythes may be determi- *b* T'-porat 
ned in the Temporal Courts. 1. In Pro- 1 — 
hibitions, whereby the Spiritual Courts termine the 
are forbidden to hold Plea where matters Right of Tythes, 
happen which are only tryable at the Kings 
Court , or where thoſe Courts proceed 
againſt any Statute or the Common Law, 
&c. 2. By Writ of Right of Advowſon ; 
whereunto may be annexed the Writ of 
Indicavit. 3. By Scire Facias. 4. By Pro- 
ceſs Mandatory to command the payment 
of Tythes. 5. By Suits and Actions upon 
the before-mentioned Statute of 257 H. S. 
32 H. 8s. and of 2 E. 6. to which may be 
added the Tryals at Common Law by 
Actions of Treſpaſs, Afﬀize, &c. And of 
theſe in order. 

And firſt of Prohibitions, which are fre- ;, ye cafes 
quently obtained out of the Courts at Weft- Probibitions 
minſter, Courts of great Seffions in Wales, uſed to bs 
and the County Palatines, &c, upon theſe £744 
grounds following. | 


I. Upon 
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Hob. 286.. 1, Upon a Modus Decimandi, where the 
47297". Defendant in the Spiritual Court ſuggeſts, 
Co. Entr. 459, 24 he and all thoſe whoſe Eſtate he hath 
d. 460. bs in the Lands, &c. in which, &c. have 
Co. 2. 44 time out of mind paid ſo much Yearly in 
Me 14.P-49 Mony, or given ſome other recompence in 
mand,  FHatisfaction of all the Tythes ariſing upon 
the Lands, or of all the Tythe Hay or 
Corn, &c. this manner of Tything being 
by Preſcription, which is only and properly 
triable at Common Law, it pleaded in the 
Spiritual Court or not pleaded, or allowed 
or not allowed as a good Plea, there is a 
ground of a Prohibition 3 and what Pre- 
{criptions and Modas Decimanidi are in this 
Caſe approved of by the Common Law, 
I muſt refer the Reader to the proper 
Chapter before. 
Cap.6. antea. + 2. If the Bounds of a Pariſh come in dit- 
Bounds of the pure, whether the place where the Tythes 
Pariſh. NOY ariſe be in this or that Pariſh, this is a mat- 
Co 'b,- ter triable by Jury, and therefore upon a 
Roll 2. 291, ſuggeſtion of this matter a Prohibition will 
I. 1, &c. be granted. 
SH.5-190- 3» If Lands be pretended to be diſcharg- 
Monaſtery lands £d of Tythes by the Statute of 31 H. 8. or 
diſcharged of any other Statute, a Prohibition lies, be- 
Tythes. cauſe it properly belongs to the Judges of 
Co.Ent-450-© the Common Law to expound all Statutes, 
2 Rocheſter, &fce To if the ſuggeſtion be grounded upon 
M. 6 Jac.C. B, the Statute of 2 E. 6. for barren grounds, 
Rol. 2. 307» &@*%c 
_— If one ſues in the Spiritual Courts for 
Rn che” Tythes of things mee Tythable by che 
Common Law, tor which ſee cap. 12. be- 
tore, or tor the Tythes of great _— 
aLoVve 
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above twenty Years growth, it is a ground 
for a Prohibition. | 

No Tythes ſhall be paid of Hades and Littl, Rep, 13, 
Balks in the common Fields, - but ſhall be 
priviledged by the Corn. 

5. If a Suit be brought in the Spiritual Roll 2.286.f.4. 
Court for the taking and carrying away of F97/772s dt. 
Tythes, after the Tythes are ſet forth and (ym row. 
divided from the ninth part by the Pariſhi- 38 E. 3. 5. 
oner, unleſs the Suit be between two Ec- | 
cleſiaſtical Perſons in their proper rights, a - El. 228, 
Prohibition lies, becauſe *tis matter triable ou 
at Common Law. 

6. If the Spiritual Court will not admit a Roll 2. 302. q. 
legal defence, as a Releaſe, an Accord with 19-2324-v.16, 
ſatisfaction, an Award, &«c. or if the Spi- _— OO_ 
ritual Judge refuſe to admit the Defendant Seiritnal 
to traverſe the Plaintiffs Title, that he is comets. 
not Parſon, Vicar, ec. a Prohibition will 
be granted ; but if the Defendant in the 
Spiritual Court alledge ſuch matter againſt 
the Plaintiff there, which is properly triable 
in that Court, as Simony, ec. in ſuch caſe 
no Prohibition will be granted. 

7. If the Spiritual Court ſhall diſallow Cro. E1. 566. 
the proof of the ſetting forth of the Tythes Roll.2. zoo. q. 
by one Witneſs, Prohibitions have been % 9+ 301-% 
granted. Contra Co. 12. 65*. Ideo quare. ot? Sc, .07 

There are many more caſes wherein Hetley 89. 
Prohibitions have Leen granted, but theſe Diſallow 
are the moſt frequent, and may ſerve for a mou by one 
taſte. And indeed Prohibirions are grant- _ 
ed.in all caſes, where they exceed their 
Juriſdiction. 


By 
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2 E.6.C. 13. By the Statute of 2 E. 6. it is Enatted, That 
m_ _—_ 4 no Prohibition ſhall be granted in matters of 
14. Tythes in any of the Kings Courts, unleſs the 
Party that requires the ſame, bring and deliver 
ro ſome of the Court where he prays ſuch Probi- 
bition, a true Copy of the Libel ſubſcribed by 
the Hand of the Party, and the Suggeſtion un- 
der-written, and that if he do not prove that 
Supgeſtion by two honeſt ſubſtantial Witneſſes, in 
Muſt prove the the ſame Court within fix Months after the Pro- 
ſuggeſtion hibition granted and awarded, then .the Party 
within fx . delayed ſhall have a Conſultation without delay, 


Months, and double Coſts to be aſſeſſed by the Court 


where the Conſultation is ſo granted, to be reco- 
vered in an Attion of Debt, &C. wherein no 
Eſſoin, &C. ſhall be allowed. 

| This Clauſe of this Statute ſeems to give 
_— 0-4 the Parſon, Vicar, &c. a double remedy 
Stroade, Where the Suggeſtion is not proved within 
T. s Car. ro: ſix Months, that is, a Conſultation, and ſe- 
oo R. condly.double Coſts; butin both theſe they 
07. Pavyes. Are in ſome meaſure fruſtrated in their ex- 
Hill. 22 Jac. PeRations: for as to the firſt , after ſuch 
Poph. 159. Conſultation a new. Prohibition may be 
Jones 231- obtained; and beſides, there are feveral 
Cro. Car- 3% cafes wherein the Party cannot orneedsnot 
|; prove his Suggeſtion, notwithſtanding this 
Statute, as where the Suggeſtion is in the 
negative, which regularly cannot be pro- 
ved: Secondly, if the Suggeſtion be ground- 
2 Inſt, 652'.* ed upon any matter of Law, as in caſe the 
Suit be for things not Tythable, great 
Wood, things fere natare, &c. this appear- 
ing in the Tibet , a Prohibition lies, and 

there needsno proof of the Suggeſtion. 
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If a ſuggeſtion contain two matters, and Cobbe vert, 
the one ought to be proved within ſix Hut 5 Jac. 
Months, and the other here, though the *** 
Party fail in proving that part that ought 
. within this Law to have been proved, yet 
no Conſultation ſhall in this caſe be 
p granted. 

, A ſleight proof will ſerve in this caſe, as Noy 28: 

; to ſay they have known it ſo, or that com- 

4 mon fame is 1o. 

And if the ſuggeſtion be proved before a Noy 30, 44; 


o 
+ 
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7 Judge within the ſix Months, though not 
t recorded till after, it ſuffices. 

If a Man make an inſufficient proof of Littl.Rep. 185; 
0 his ſuggeſtion in a Prohibition, it may be 
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ſupplied at any time during the ſix Months 


E within the Statue. 

y To the ſecond here is double Coſts to be 

n awarded for want of proving the ſuggeſti- "Y 
_ on, and no Execution given, but an Acti- "i 
y on of Debt to recover it ; which is but a Fey 
X- bad remedy in this caſe, when the Party wi 
h ſhall only recover the coſts, and have no 54 
JE coſts allowed him in the ſecond Suit. of 
al If a Man have a Prohibition, and do not Noy 81: | 
ot prove the ſuggeſtion within theſixMonths, 

us and the Defendant takes iſſue upon it, 

ne WW which is found againſt him , in this caſe 

0- the Defendant ſhall have no coſts. | 

d- So upon the whole matter here is a plau- 


he ſible clauſe in an A& of Parliament, and 

at little benefit by it. F 

ar- Ic is to be obſerved that ſome Prohibiti- 7 what caſe 

nd I ons are in themſelves peremptory, as where — 
there is a Suit tn the Spiritual Court for 


DT zn themſeives. 
things not Tychable, and appearing ſo in 
If GC the 
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the Libel, in which caſes a Conſultation 
ſhall never be granted: And fo it is, if the 
Suit be for carrying away Tythes after they 
are ſet forth, unleſs it be between Clergy- 
«Men in their own rights: and ſo it is where 
the- matter is determinable .at Common 
Law, and the ſame appearing in the Li- 


bel. 
here ex poſt But wherea Modus decimandi, a cuſtom of 
fago, not Tything, a priviledge within the Sta- 


tute of 31 H. 8, for Abby Lands, and in 
ſuch other caſes, where the Suggeſtion is 
grounded upon matter of fa&t, which is 
doubtful to the Court, thoſe Prohibitions 
are not peremptory till the matter of fa& 
be tryed and found true by Verdid. 

Moreg19%* And Note, that the Reverſioner may 

| have a Prohibition upon a Suit againſt his 
Tenant. 

But it is a queſtion whether two that are 
ſued ſeverally in the Spiritual Court may 
be upon the ſame Mods joyned in a Prohi- 
bition. | 

Hetly 147. The manner of proceeding in the ob- 
taining, proſecuting and defending of Pro- 
hibitions, isin this manner. 

How to proſe= The Party that is ſued in the Spiritual 

cute and defend Court, and deſires a Prohibition, moves the 

Probibitions. Court, and for the moſt part makes his Sug- 
_ ore tenus at Bar: if the Suggeſtion be 

uch upon which a Prohibition cannot be 
denied, the Court uſually gives rule, that 
the Party ſhall at a certain day come to 
ſkew cauſe why a Prohibition ſhould not be 
granted, and that in the interim proceed- 
ings in the Spiritual Court ſhould be =_ 
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ed : upon ſerving this Rule in due time, 

and Oath made of it, if the Plaintiff. in 

the Spiritual Court do not appear at the 

day, and ſhew good cauſe to the contrary, 

the Prohibition is awarded, and the rule 

made peremptory 3 but if the Court be 
doubtful, whether the matter be ſufficienc 

to ground a Prohibition or no, then, or at 

the Prayer of the Defendant, the Court 

will order the Plaintiff to draw up his Sug- 
geſtion into form, and then the Court will 
conſider of the matter, or the Defendant 
may demur to it, and the matter argued 
by Learned Counſel, and then the Court 
as they ſee cauſe, will either award the 
Prohibition, or diſcharge the Rule. But if 

the matter ſuggeſted be a good ground for 

> a Prohibition, but is in it ſelf falſe or doubt- 
' ful, the Defendant in the Prohibition may 
demand a Declaration of the Plaintiffs Ar- 
torny, which is grounded upon a ſuppoſed 
Atcatchment, for not obeying the Prohibi- 
tion ; to which the Defendant may plead 
as Counſel ſhall adviſe him, and Traverſe, 
and put in iſſue the matter of the ſaid Sug- 
geſtion, or ſuch other matter -as Counſel 
ſhall adviſe, which is to be tryed by a Ju- 


 — IP 


« ry of the Country ; if it paſs with the Plain- 
>" tiff, then is the Prohibition become pe- 
be remptory ; but if the Verdict paſs for the 
- Defendant regularly , a Conſultation is 
" awarded, that is, a Writ dire&ed to the 
- Judge of the Spiritual Court, authorizing 
y him to proceed, notwithſtanding the Pro- 
i hibicion. 

* 
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Lictl,Rep.367. If a Man be ſued in the Spiritual Court 
for the Tythes of Wood, Herbage, ec. and 
a Prohibition granted becauſe the Wood 
was burnt in the Houſe, or the Cattel bred 
tor the Plow or Payl, the Defendant may 
plead, that the Wood or Cattel were fold, 
and Traverſe the Suggeſtion. 

It has been made a Queſtion, whether 
two that are ſued ſeverally in the Spiritual 
Court, may joyn in a Prohibition upon the 
ſame Med. 

St. 80 E.3.'c.z, Now by a Statute made in the 50 E. 3. 
where a Prohi- it is Ena&ted, That where a Conſultation 
bition may be 55 once duly granted upon a Prohibition 
on -0%- made to the Judge of Holy Church, that 
the fame Judge may proceed in the Cauſe 

by virtue of the ſame Conſultation, not- 
withſtanding any other Prohibition there- 

upon to bedelivered; provided always that 

the matterin the Libel of the ſaid Cauſe be 

not ingroſſed, inlarged, orotherwiſe chang- 

ed 


Hetly 147. 


Jones 237. But this Statute has been ſeveral times 
Cro. Car. 208. held to extend to ſuch Cauſes only where 
Poph. 159K Conſultations are judicially granted upon 
examination of the Cauſe, and not where 

they paſsof courle, as for want of proof of a 

More 517% Suggeſtion,or upon nonſuit for want of pro- 
' Tecution, or where the firſt was granted for 

want of a Copy of the Libel, or ſuch like. 

Co. 5.68." Sometimes the Court grants a Conſulta- 
Co. 12+ REP. tion ſub modo, as where the matter of the 
Libel is in the disjundtive, and as to one 
part the Court has Juriſdiction, and to the 
other not, there the Court may grant a 


Conſulcation as to that part that the _ 
cua 


eh» - 
Conſultations 


ſub modo. 


IS wal -$- }--* 


- & . OY” wu dds. 
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tual Court has Juriſdiction of, and let the 
Prohibition ſtand #s to the other. 

Or a Conſultation may be granted, ſo Sommers ver( 
that the Spiritual Court allow ſuch plea, of $7” $- Bulkley, 
ſuch proof. : Ports —_ = 

Note that the fix Months for the proof of Hob. _ 
the Suggeſtion is according to the Kalen- How the ſix 
dar,and not 28 daysto the Month. Months to prove 

And-note in the Caſes before put, the 5, $590" 5s 
Prohibition ſhall be general, and the Con- co. s. 58. a.-. 
{ultation ſpecial, quoad, ec. 

And it is taken for a Rule in Sir Henry where no Con- 
Hobarts Reports, that if a Prohibition be /#tation | gow 
faulty, yet the Defendant ſhall never have ” Cs #þ 4 
a Conſulcation, if ic appear to the Court the pefendant. 
that the Suit in the Eccleſiaſtical Court Hob.3ooe. 
was not well grounded. Dyer 177. 

And therefore where one ſued for the P: 5 5: 
Tythe Corn of fixty Acres of Land,and the 
Defendant ſuggeſted it was barren ground, 
and paid no Tythe, and pray'd and had a 
Prohibicion, and the Jury tound that thirty 
Acres of it were ſo, and that the other 
thirty were barren, but had paid Tythe 
Wool and Lamb, and a Conſultation deni- 
ed, becauſe ic appeared the Plaintiff had no 
cauſe to ſue for Tythe Corn. 

So if one lay a Mods for the whole yy 2g-- 
Town, and prove it for himſelf only, no 
Conſultatiou ſhall be granted. 

So ina Prohibition it was ſuggelted, that 
the Parſon had 20 Acres of Land, and 10 oak 
Acres of Wood in diſcharge of all Tythes, Pigor, Cro, El. 
and the proof was, that he had 20 Acres of 736 
Land only, and a Conſultation denied, be- 
cauſs it apeared he had no caule of luir, 

CC 3 Re- 


390 
Prohibition af- 
ter Sentence. 
Hob. 99. 
Noy 50. 
Winch. 8. 
Cro.El. 595. 
Hob. 67. 


After Conſul- 
tation. 


Hob, 286*.* 


Hughs 245. 
Bill. 1x Jac. 
C. B. 
Baldum verſ. 
Geery. 


The wvertue and 


vices of Prohi- 
bitions, 
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Regularly a Prohibition ought not to be 
granted after Sentence, unleſs it appear the 
Sentence were obtained in the Vacation, 
or by ſurprize, fo that the party had not 
time to pray it ſooner, or upon matter. ari- 


ſing aſter the Sentence, and the granting or 


not granting reſts much in the diſcretion 
of the Court. 

And ſo ſometimes upon new matter ari- 
ſing,after a Conſultation a Prohibition may 
be granted, notwithſtanding the aforeſaid 
Statute of 50 E. 3. as where the Spiritual 
Court after Conſultation proceeds to try 
matter determinable only at Law, or ifat- 
ter a Conſultation the Spiritual Court will 
make an unjuſt Decree as to award treble 
damages: and fo in all caſes it the Spiritual 
Judge will proceed illegally, and againſt 
the Common Law, after Conſultation a 
new Prohibition may thereupon be obtain- 
ed, but not upon any matter alledged in 
the Libel. | 

Prohibitions of themſelves are excellent 
things, where they are uſed upon juſt, le- 
gal and true grounds; and have often 
avoided the Uſurpations of the Popes and 
Spiritual Courts: but by the Corrupti- 
on* of theſe later times they are grown 
very grievous tothe Clergy, being too oft 
granted upon feigned and untrue Suggeſti- 
ons, which it is impoflible the Judges 
ſhould foreſee without the ſpirit of Pro- 
pheſie. And Ithink I may preſume to ſay, 
That where one was granted: before Queen 
Elizabeths time, there have been a hundred 
granted in this laſt Age, and they are a 

very 


bak, A Bw A Ca _ A 
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very great delay and charge to the Cler- 
gy , and it were well, in my poor judg- 
ment, if the Reverend Judges would think 
of ſome way to reſtrain them, or to make 
them pay well for their delay, by making 
the Plaintiff enter into Recognizance to 
pay ſuch Coſts, as the Court out of which 
they iſſue, ſhould Award, in caſe they 
ſhould not prove their Suggeſtion in conve- 
nient time, or fome ſuch other courſe as 
they in their great wiſdom ſhall think juſt 
and meet. 

And ſo having done with the firſt man- 
ner of determining the right of Tythes at 
the Common Law, [I ſhall proceed to the 
ſecond, which is by Writ of Right of Ad- 
yowſon,to which likewiſe belongs the Writ 
of Idicavit, which in it ſelf is no other but 
a meer Prohibition to the Eccleſiaſtical 
Judge; and firſt of the Indicavir. 


39k 


There have been ſome Opinions, That Indicavic at 
the Writ of Indicavit is grounded upon the Common Law. 


Statute of CircumſpefFe Agatis and Articul; 
Cleri, cap. 2. But it is very clear this Writ 
lay at common Law; and it appears in 
our Books, That it was the Opinion of 
ſome learned Judges that it lay in all caſes 
where the right of Patronage might come 
in diſpute, and of this Opinion Sir Edward 
Coke ſeems to be. 


And Bra#on a Learned Judge who wrote 38 H.6. 20, a; 
in the time of H. 3. hath the very Writ in per Moile 


his Book, which was long before the Sta- 4 


tutes above-mentioned ; and he faith that 


E. 3. 27. b. 
per Markham. 
2 Ioſt, 364. 


this Writ lies, S; contentio fuerit inter Reftores Lay for any 
de aliquibms decimis ; que eſtimari poſſunt Tythes. 
Cc 4 uſque 


292. 
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Bra&ton 4 Ss. uſque ad quartam, quintam wel ſextam partem 


C:4o+ 402, 4 
For a ſixth 
part. 


advocationis. Et ultra quam partem non ex- 
tenditur prohibitio, prout ſibi videtur. 

But whatſoever the Common Law was, 
it is now ſetled by the Statute of Circum- 


Articuli clers [pee Agatis, and Articul; Cleri, cap. 2. That 


©, 24 


2 Inſt. 451." 
where the Tndi- 
cayit 1zes, 


unleſs at leaſt the Tythes in demand be of 
the fourth part of the value of the Church, 
this Writ lieth not : The Statute of Articul; 
Cleri c. 2. 1s, fi fit contentio de jure decimarum 
originem habens de jure Patronatus, & earun- 
dem decimarum quantitas aſcendat ad quartam 
partem bonorum Eccleſiz, locum babeat Regia 
prohibitio, that is to ſay a Writ of Indi 
cavit. 

And this Writ lies as hath been faid 
where one Parſon demands Tythes againſt 
another Parſon to the fourth part of the 
value of the Church or more, which comes 
into their Churches by ſeveral Patrons, for 
if the Incumbents come in both by one Pa- 
tron the Right of the Advowſon cannot 
come in queſtion, and by conſequence this 
Writ lies not. | 

Suppoſe there be a Parſon with a Vica- 
rage endowed, whereof the Parſon is Pa- 
tron 3 and a Suit be for 'Tythes belonging 
to the Parſon, to the value of a fourth part 
of the Parſonage, but not to a fourth part 
of the Parſonage and Vicarage : It ſhould 

eem inthis caſe though the Vicarage were 
derived out of the Parſonage, and may 
again be re-united to that, nevertheleſs by 
reaſon of the ſeveral Patrons an Indicavit 
will lie in this Caſe, 


And 
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And it is to be obſerved, that this Writ F.N.B. 45.b.c. 
doth not lie before Libel, nor after defini- 212 E. 4 13. 
tive Sentence, for the party that prays this 7 
Writ muſt ſhew a Copy of the Libel in the 
Court of Chancery before he can have 
it, 

And though the Law be reſtrained at , jog. 36 * 
this day to a fourth part of the value of the Tye jorm of 
Church, where before it was at large. Yet this writ not 
the form of the Write remains, and if the m—_—_ by the 
thing in demand be under the fourth part **#** 
of the value, it muſt be ſhewed in Plead- 
ing by the other ſide. 

And this Writ lies as well for Offerings, . 
as for Tythes; when ſuch Writ is ſued and ;;,, of = 
ſerved, and the proceeding in the Spiritual iygs. 
Court ſtopt, then the Plaintiff there is to 

| ſue his Writ of Right of Advowſon of 
ſuch a portion of Tyches as the Caſe re- 
| quires, and this is given by the Statute of 
Weſtm. 2.cap. 5. intheſe Words, Er cum per Weſim. 2.c. 5. 
breve de Indicavit impeditur Reftor alicujus 
Eecleſiz ad petendas decimas in vicina parochia, 
habeat Patronus Retori ſic impedito breve ad 
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- petendam advocationem decimarum petitarum : , 
j- but this muſt be intended where the Patron al 
g has the Fee-limple of the Advowſon. And We: 
rt the Indicavit is to be brought in the name F N. Bk 
rt of the Patron and his Clerk againſt the Bur where the 
d other Incumbent, that ſues in the Eccleſi- ſam? Parſon is 
re aſtical Court and his Patron ; but the 4 —_ and 
y Writ of Right of Advowlon is to be ſued - y —_ 
Yy by che one Patron againſt the other, and 
mn the Patron demandant ſhall alledge Ex- 
plees taken by his Incumbent of great and 
{mall Tythes. 
1d | But 
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F.N.B. 3o. b. 
The relief of 
Tenant 3n Tail, 
Purveyances, 


VC. 
2 Inſt, 364-.* 


The Proceeding 
remitted. 


Regiſt. 36.4.” 
33. be. 


F.N.B, 30.C- 


Stare fatias. 
18 E, 3.C. 7. 
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But ifthe Patron againſt whom the T- 
dicavit 15 ſued, be but Tenant in Tail, Te- 
nant for Life or Years, then he cannot 
maintain a Writ of Right, but muſt de- 
mand and appear to a Declaration upon 
an Attachment, and plead his Title, which 
muſt be proceeded in, as in other Prohibi- 
tions; and when the Title of the Patro- 
nage is determined at the Common Law, 
then the Cauſe muſt be remitted to the Ec- 
clefiaſtical Court, where Sentence muſt be 
given according as the Law has determined 
the Right, and this appears by the Form 
of the Indicavit, which is ſpecial, Vobas pra» 
cipimus ne placitum illud teneatis, donec diſs 
cuſſum fuerit in Curia noſtra ad quem illorum 
pertineat ejuſdem Eccleſia advocatio. 

And there is a note in the Regiſter, that 
this Writ lies of a Vicarage, Prebend, & 
alizs ſimilibins as well-as of a Rectory : and 
the Form of the Writ is thus : Precipe A. 
quod reddat B. adwocationem decimarum quarte 
partis wel medietatis Eccleſia, GC. 

But theſes Writs as well as other real 
Acions, are grown obſolete and ſeldom 
put in practice, and therefore thus much 
ſhall ſuffice of the nature and proceeding 
in them. 

The third manner of proceeding for the 
determining the Right of Tythes at Com- 
mon Law was by Scire facias, which was 
grounded either upon Letters Patens, Fines 
or other judicial Records, of which Mr. 


Seld: Hiſt. de- Selden inſtances ſeveral Precedents ; but 
cim. 439,&c. this manner of Trial being taken away by 


Co. Inſt.2,640. 
2 Inſt.540,z5. 


the Statue of 18 E. 3. c. 7. I ſhall ſay no 
more of it. The 


Chap. 26. ©! Law of Tythes. 


395 


The fourth fort of determining the 7rits Manda- 


Right of Tythes at Common Law, men- 
tioned by Mr. Selden, is Writs Mandatory, 
commanding the payment thereof, where- 
of he gives ſome tew inſtances, but theſe 
having never been frequent, and for long 
time diſcontinued and grown out of uſe, 
I will not trouble the Reader with them, 


[ 


07). 


but refer the curious Reader to Mr. Sel- ge1q, 444, ec. 


den's Hiſtory of Tythes, and proceed to 
the fifth manner of determining the Right 
of Tythes at the Common Law, which is 
grounded upon the late Statutes. 

For the Statute of 257 H, 8. there hath 
been ſufficient ſaid already ; for that of 
32 H.5. that concerns the Temporal Jurilſ- 
di&tion, I ſhall leave it till the laſt, and 
proceed to ſhew what Authority is given 
tothe Temporal Courts by the Statute of 
2 E.G. cap. 13. being the firſt Law that 
ever gave the Temporal Courts Jurifdidti- 
on for the Parſon againſt the Pariſhioners 
for ſubtraction of Tythes, in which there 
isa Clauſe to this effect. 

And ir is enacted by that Statute aiter 
it has confirmed the former Statutes of 


2 E. 6.C. 13. 


27 Hl. 8. c. 20. and 32 H. 8. 6. To That Treble value. 


every of the Kings Subje&ts ſhould from thence- 
forth truly and juſtly without fraud or guile 
ſet out, yield and pay all manner of their pre- 


dial Tythes in their proper kinds, as they ariſe 


and happen in ſuch manner and form as hath 
been of Right yielded and paid within forty 
jears next before, 8&C, or of Right or Cuſtom 
ought to have been paid, and that no perſon 
thenceforth ſhould take or carry away ſuch - 

| ike 
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2 Inſt, 650," 
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like Tythes, which had been yielded or paid 
within the ſaid forty years, or of right ought 
ro have been paid in the place or places tithable 
of the ſame, before be hath juſtly divided or 
ſet forth for the Tythes thereof, the tenth part 
of the ſame, or otherwiſe agreed for the [ame 


Tythes with the Parſon, 8c. under the pain of 


the forfeiture of the treble value of the Tythes 
ſo taken and carried away. | 

This Clauſe being compared with the 
former Clauſe, almoſt penned in the ſame 
words for the double value, would make 
a Man at a ſtand what the meaning of the 
Parliament was, and it was forty years 
(when almoſt all that were at the making 
of this A& were dead) before it was found 
out, that an Action of Debt lay upon this 
Clauſe at Common Law for the treble 
damages: To wit, Paſch. 29 Eliz. In the 
Exchequer inan Information by theQueens 
Attorny againſt one Wood for = creble 
value, as forfeited to the Queen. In which 
Caſe it was reſolved, that an Action of 
Debt lay at the Common Law for the tre- 
ble damage,for not ſetting forth of Tythes; 
for whereſoever an Act of Parliament gives 
a Forfeiture againſt him, that doth diſpoſ- 
ſeſs, &c. the Owner of his Property, as 
here he doth of his T'ythes, there the For- 
feiture is given to the Party grieved or dif- 


_ poſſeſſed. Since which reſolution Actions 


of Debt have been frequently brought in 
all the Courts of Weſtminſter, by Parſons, 
Vicars, Proprietors, Qwners and Farmers 
of Tythes, as well Lay as Spiritual upon 
this Statute, but being 10 long before it 

was 
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was found out, that an Action lay at Com- 

mon Law upon this Statute,the Plaintiffs in 

the recital of the Statute alledged it to be 

made the fourth of February, 2 E. 6. where- 

as in truth the Parliament begun the 1ſt of 

E. 6. and was held by Prorogation the 

fourth of February, 2 E. 6. And this being 

diſcovered by an Action between Ol:ver 

and Colter, P. 6 Fac. B. R. brought upon 

this Statute, wherein the Statute was mil- 

recited as aforeſaid, and exception taken 

to it in arreſt of Judgment, the Court upon \ prownl. 100, 
good adviſement over-ruled the exception Yelverr. 126. 
by reaſon of the multitude of Preſidents, Dyer 171, p.6- 
and affirmed the Rule, that mwultitudo er Se 222. 
rantium parit errori Patrocinium. 

Now conſidering that this is become a 
very frequent Action in uſe, I conceive it 
will not be improper to the preſent occa- 
ſion to communicate to the Reader what F 
have obſerved and .learned in this kind of 
Actions, not only concerning the Forms 
of Declarations, Pleadings, Verdidas and, 
Judgments, bur likewiſe what Evidence is 
neceſſary upon the general Ilues of nor; 
culpa. and nil deber, for the Plaintiff and 
Defendant : And in the firſt Caſe conſider 
in what Caſes, and by whom, and againſt 
whom this Action may be brought. 

* If two be Joynt-Tenants, and they * Hutt 121% 
enter and occupy joyntly; the Action muſt aka Ve 
be brought againſt them joyntly, but if y2i;zf whom 
one only enter and occupy, the Adcion Aftzons lit in 
mult be brought againſt him, that only oc- #5 Statue. 
cupies alone, 
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Syderf.88.181. 


Noy 3+ 


Noy 136. 

1 Brown, 86. 
Yelvert. 63. 

Cro. Jac. 88. 
More 912*.* 


The Form of the 
Declaration. 
Pellet verſ. 
Henworth P. 
1657. B, R. 


Cro. Car. 324, 


More 911. 


Neta, That the Aion lies by Execu- 
tors, but not againſt Executors. 

But if there be two Tenants in Com- 
mon, and one of them ſets out his Tythe, 
and the other carries it all away, there the 
Acton ſhall be brought againſt him, that 
carries it all away alone. 

If the Parſon have two parts of the 
Tythe and the Vicar a third part, and 
one Man farms all, he may ſue for all in 
one Action. 

If the Husband and Wife in the Right 
of the Wife be intituled to Tythes, they 
ſhall joyn in this Action, becauſe the da- 
mage 1s to ſurvive : But a Parſon and a 
Vicar cannot joyn, but if they joyn in a 
Leaſe to a third perſon, their Farmer may 
ſue for all in one Action 3 but in the firſt 
Caſe, I ſee no reaſon but that the Huſ- 
band may bring the Adion alone, and fo 
T have known it ofcen done. 

In an Action brought upon this Statute, 
the Severance was alledged before the 
ſowing, and Exception taken after Ver- 
dict > but the Exception was diſallowed, 
becauſe the ſhewing of the ſowing was ſu- 
perfluous, and ſo aided by the Verdid&. 

The taking was alledged after the 
Plaintiffs Term was ended, and yet held 
good. 

M. 40 and 41 Eliz. A Judgment was 
arreſted, becauite the Suit was brought ad 
reſpondendum tam Domino Regi quam parti; 
bur this Caſe I very much doubt, for being 
againſt a Statute Law it is a Contempt fine- 


_ able, though the Plaintiff have the Fortei- 


VR Nee” pen SINE 


cure, 
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ture, as upon the Statue of Heu and Cry, 
&c. and 1 take the Caſe inter Luvered and 
Owen, A. 4 Fac. C. B. for the better Law, 
where it was held good. 

In an Action of Debt upon the Statute Hardres 193. 
of 2 E. 6. a Parſon ſued for Tythe in a 
foreign Pariſh without ſhewing how he 
was intituled to them, which was moved 
in Arreſt of Judgment after Verdi, not- 
withſtanding it was held good. Another 
Exception was that he had not alledged 
that the Defendant was Subdit. Domini Vid. Cr&Jac, 
Regs, but likewiſe over-ruled: becauſe he 324- 
was alledged to be an Occupier of Lands. 

Upon an Action brought by two upon Ero, El. 190. 
this Statute, who made their Title by a | 
Leaſe from a Patentee of the King, and 
Exception was taken, becauſe they did not 
ſhew the Patent, but diflallowed. 1. Be- 
cauſe the Letters Patents did not belong to 
the Plaintiffs. 2. Becauſe the Plaintiffs 
did not demand the Tythes themſelves, but 
damages for a Tort ; another Exception 
was taken to the Declaration, becaule the 
Plaintiff alledged the Defendant did not 
agree with them, and did not ſay, or et- 
ther of chem, but held good by Intend- 

i ment. 

| And it hath been adjudged, that in this 2 Bulft. 6, 

Action, the Plaintiff needs not to ſhew his 228 183. 

Title eſpecially, but it js enough for him 1,52 86. 

to alledge that he is Proprietor, Farmer or one Mea 63. 

Rector, generally without ſhewing how. Cro. Jac. 68. 
And it hath been held good, though the 351» 

> EN Plaintiff in his Declaration do not expreſs ? _ 70s 

- E the quantities or Loads of the Corn or Hay * * 

carried away. And 
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Coke verſ. 
Smith, H. 7 
Car. 1.10.587. 
B.R.per Latch. 


Cro. Jac. 324. 
2 Bullſtr. 114. 


Pleas in this 
Attion. 

Porter verſ. 
Rocheſter. 
Hlli, 9 Jac.B.R. 


Wortley ver/. 
Empringham. 
P. 42 El.B.R. 
Hob. 218. 
Cro.El. 566. 
Cro, Jac. 361. 
More g14'.* 
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And fo it is, though you do not expreſs 
in your Declaration, the kinds of the Grain 
carried away- 

Where a Man alledged, that he was 
Farmer of all the Tythe-Corn ariſing, &. 
upon ſixty Acres of Land in D. and did 
not alledge which they were in certain, 
and yer allowed for good. 2. The Plain- 
tiff alledged the Defendants Occupiers, 
but did not fay, whether joyntly or in 
common, and yet held good. 3. The 
Plaintiff had alledged no time of the car- 
rying away, but having alledged no time 
of the ſeverance, and the carrying away, 
coming in with a Conjuction Copulative 
it was held well enough. 

In an Action brought upon this Statute, 
the Plaintiff averred in his Declaration, 
that he was Subditus diffi Demini Repu, 
having recited the Statute, and it was held 
naught, becauſe it mult neceffarily be in- 
tended E. 6. and not of the preſent King. 

In an Action upon this Statute the De- 
fendant pleaded a Recovery in the Ec- 
cleſiaftical Court 3 but it was held no good 
Plea at Common Law 3 but I conceive it 
would be a good evidence upon nil debet 
pleaded, otherwiſe the Pariſhioner were in 
an ill Condition. 

In this Aion nor culp. and nil debet have 
been both held good Ifſues, but it is no 
good Plea to plead, that the Plaintiff fowed 
the Corn, and fold it to the Defendant, 
becauſe this matter will not excuſe the pay- 
ment of 'Tythes. 


Now 
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Now having brought the Cauſe to iſſue 
upon nil debet or non culp. we will ſhew in 
the next place what wil! be good and ma- 
terial Evidence, as well for the Plaintiff 
as Defendant. - 
Firſt, If the Plaintiff be a Parſon, Vi- 74t Evidence 
car, or other Ecclefiaſtick, and have not - her 
been ſome conſiderable time in poſſeſſion parte quer. 
of his Living, in which I have not obſer- 
ved any conſtant Rule-amongſt the Judges 
in their practice, but ten years quiet pol- 
ſeflion for the moſt part is allowed by 
the Judges for an Evidence of the Plain- 
tiffs Title, unleſs ſome material Obje&ion 
be made againſt it to draw it into queſti- 
on; but if the Plaintiff have been but 
for ſome ſhort time in poſleflion, or the 
poſſeflion litigious , then the Judges uſu- 
ally put the Plaintiff to prove his Inſti- 
ctution and Induction, and now he muſt 
prove that he was in Epiſcopal Orders 
at the time of his Inſtitution, other- 
wiſe his Inſtitution is void. By the late 
A& of Uniformity he muſt produce a 
Certificate under the Hand and Seal 
of the Biſhop, ec. that inſtituted him, 
that he ſubſcribed the Declaration men- 
tioned in the A& of Unitormity , and 
muſt prove he ſubſcribed the ſame in 
the preſence of the Biſhop, or, ec. and 
| © he muſt prove that within ewo Months 
| EE after he was Indued, upon ſome Sun- 
8 day or Lords-Day during Divine Service, 
he read the thirty nine Articles of Reli- 
vion in the Pariſh Church into which 
=_ he 
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he was Inda&ted, and that he did declare 
his unfeigned affſent and confent to all 
things therein contained, and he muſt 
likewiſe prove that within ewo Months 
after actual poſſeflion of his Living, he 
read Morning and Evening Prayer in his 
Church upon ſome Lords day, and open- 
ly and publickly before the Congrega- 
tion declared his aſſent and conſent to the 
uſe of all things therein, contained and 
preſcribed in theſe words, 1 A. B. do here 
declare my unfeigned aſſent and conſent to all 
and every thing contained and preſcribed in 
and by the Book Intituled, The Book of Com- 
men Prayer and Adminiſtration of the Sacra- 
ments, and other Rites and Ceremonies of the 
Church according t9 the uſe of the Church of 
England, together with the Pſalter or Pſalm; 
of David, pointed as-they are to be ſung or 
faid in Churches, and the form and manner 
of making , or Ordaining and Conſecrating 
Biſhops, Prieſts and Deacons, 

The Parſon, Vicar, &c. having thus 
made himſelf a Title, muſt proceed to 
prove the taking and carrying away the 
Corn, Hay, &c. and the value; and if 
need be, that the Land lies within the 
Pariſh, e&c. but this the Judges put them 
to prove firft of all commonly. 

Bur if the Plaintiff be a Farmer or Pa- 
tentee under the Crown he muſt prove 


his Title, but if he have been any con-' 


ſiderable time in poſſeflion and the Title 
not controverted, the Judges ſeldom put 


the Plaintiff to ſhew any more Title _ 
is 
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his bare poſſeflion and enjoyment, and 
that others pay him 'Tythes. 

And ſo having ſhewed what is neceſſa- 
ry the Plaintiff ſhould be prepared to 
prove, I will proceed to ſhew what de- 
fence the Defendant may make. 

The Defendant upon the general iſſue gx parte de- 
of Not guilty , &c. may prove that he fendentis; 
duly ſet forth his Tythes; but if he af- Brown. 34; 
terwards carried them away, it will not 
ſerve his turn ; ſo if he ſell his Corn pri- 
vately to another, and after he has ſold 
it privately, cuts and carries it away, the ? loſt. 649: 
Action. lies againſt the firſt Owner 3 the 
ſame Law is, where the Owner of the 
Land privately ſell his Corn to another 
who privately cuts and carries it away. 

If there be two Farmers ſue,and the De- More 915, 
fendant pleads nil deber, and upon the tryal 
prove an agreement with one of them, this 
ſhall bind his Companion. 

And the Defendant may prove that ano- 
ther has a better Title to whom he has paid 
his Tythes, or compounded with him for 
them. 

Or that he may prove that the Parſon 
came in by Simony or any other matter 
that makes his Preſentation, Inſtitution or 
Induction void, or any other detect in 
not reading the Articles, ec. 

; Or he may prove that ; he ſet forth his 
" E Tythes, and a Stranger carried them away, 
> or may give in evidence, a Leaſe or 
© © Grant from the Plaintiff him:{elf, or to any 
© WW other to whom he canmaks a good Tt- 
- Dd 2 tle, 
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Juagment. 


More 91s.*. 


562, 


Sciles 317, 
318, 


Nata. 
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tle, but ſuch Leaſes and Grants muſt be 
in Writing, unleſs for one Year only, to 
the Owner of the Land, which hath been 
held good by way of retainer. 

The Jury, if they find for the Plaintiff, 
are to find how much of the Debt demand- 
ed by the Declaration is due to the 
Plaintiff, which they are to do by trebling 
the value of the Tythe ſubtracted, where- 
in they are uſually afliſted by the Court. 

The Judgment is always given for the 
Debt found by the Jury without Coſts, be- 
cauſe this Action is grounded upon a penal 
Law, where no Action lay at Common- 
Law , neither ſhall the Defendant have 
any Coſts if the Verdi& paſs for him : but 


Cro. Jac, 361, if the Jury ſhould upon the Tryal give 
C 


oft and Damage, the Plaintiff may re- 


leaſe them and take his Judgment : But it 


Judgment be given for the Plaintiff in an 
Action brought upon this Statute by Nb} 
dicit, non ſum informatus, or Demurrer, the 
Plaintiff ſhall have Judgment for the 
whole Debt demanded by his Declaration. 
And if an Action upon this Statute be 
- brought againſt ewo or more, and Verdi& 
only paſs againſt one, or part of the De- 
tendants, the Plaintiff ſhall have Judg- 
ment againſt thoſe againſt whom the 
Verdict paſles, though the others be ac- 
quitted, 

Note that this Statute, as to the treble 
value and double value, extends only to 
Predial 'Tyches and not to Perfonal, mixt, 
or other Church Duties. _ 

C 
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Bill holds Plea of Tythes, as may be 
made out by many Precedents. 


The Exchequer likewiſe by Engliſh Bill 7#r1ſ4:#7on » f 
holds Plea for a ſingle value, for ſubtraction the Exchtquer. 


of all manner of Tythes, Oblations, ec. 
of which great uſe hath been made ſince 
the late Wars; and there they decree the 
ſingle value with coſts, and the future pay- 
ment, which is of great advantage to the 
Plaintiffs, and theſe Suits are not interrupt- 
ed with Prohibitions ; but theſe Suits are 
often very coſtly too, for if a Modus deci- 
2andi, or the bounds of the Pariſh come 
in queſtion, and the proof not very clear, 
they are frequently fent to Tryals at Law, 
which gives delay and increaſes the 
charges very much. This Juriſdiction L 
takeit is much fortified ſince Tenths and 
Firſt-fruits were annexed to the Crown: 
but Suits of this nature were rarely brought 
in this Court before the War, however, 
there are ſome ancient Books prove that 


this Court on the Law fide has aſſumed 4g aq,y, ,,, 
Juriſdiction of Tythes, but the Reporter 44 E.3 43, 44- 


reports it with a quod mirum. 


Where the Kings Copy-holder pleaded | qe 49.;, 


a Mods, it muſt be tryed in the Exche- 
quer, and for this cauſe a Prohibition was 


granted, 


Laſtly, It is evident in our Books of Law, ox. 3. 20. 
that the riglic of Tythes were frequently 2 H. 4: 15. 
determined at Common Law in Actions of 29 H: 6+. 17. 
Treſpaſs for taking away of Tythes, unleſs = y - 
both Parties were  —_ and ſome- 4 af, P. 25. 


d 3 times 


The Chancery likewiſe by Engliſh Savil 5g.., 
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times Afliſes have been brought at Com- 
mon Law for Tythes between Lay-per- 
ſons. And it is held in the 25 H. 8. that 
where the Lord of a Mannor claimed 
Tythes in conſideration of finding a Chap- 
lainat ſucha Chappel, and the Pariſhioners 
claimed them likewiſe upon the ſame con- 
ſideration, that the right of theſe Tythes 
being between Lay-perſons was tryable at 
Common Law only. 

And art this day if Tythes be once ſet 
forth and divided from the Nine parts by 
the Owner of the Corn, and any perſon 
that has not right to them carries them 
away, the Suit for this Treſpaſs muſt be in 
the Temporal and not in the Spiritual. 

And by the Statute of 32 H. 8. It is 
Enacted, That in all caſes where any per- 
fon, &c. which then had, or then after 
ſhould have any Eſtate of Inheritance, 
Free-hold, &c. in or to any Parſonage, Vi- 
carage, Portion, Penſion, Tythes, Oblati- 
ons, and which then were, or then after 
ſhould be made Temporal, or admitted to 
be, abide and go to, or in Temporal 
Hands and Lay Uſes, and profits by the 
Law, &c. ſhould then atter fortune to be 
diſſeiſed, deforced, wronged, or otherwiſe 
kept or put our from their lawful Inheri- 
tance, Eſtate, Seiſin, Poſſeſſion, Occupa- 
tion, Term, right or Intereſt, of, in, or to 
the ſame, or, &c. by any other perſon, or, 
&c. claiming or pretending to have In- 
rereſt or Title to the ſame, that then, and 
in every fuch caſe, &c, the Perſon, my 

1 2 
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diſleiſed, &c. the Heirs, Wives, &c. ſhall 
and may have their Remedy in the Kings 
Temporal Courts , or other Temporal 
Courts, as the Caſe ſhall require for che 
recovering, &c. ſuch Inheritance, &c. by 
Writs Original of Qu0d ez deforceat, pracipe 
quod reddat, Aſſize, &C. as the Caſe ſhall 
require, &c. So that ſince this Statute the 
Caſe is put out of all doubt, that for ſuch 
Tythes, &c. which are become Lay-tee, 
the Right, Title and Poſleflion is become 
determinable at the Common Law. and 
all manner of real Actions, Eje&ments 
and other perſonal Actions are brought 
there as the Caſe requires daily. 

There was a Bill exhibiced by a Vicar 
in the Exchequer, and the Vicar who 
was Plaintiff did not ſhew how the Tythes 
he ſued for became due, whether by Pre- 
{cription or Indowment, and Exception 
taken to it at the hearing ; but becauſe the 
Defendant had admitted the Plaintiff Vi- 
car, and that the Tythes were due and 
inſiſted upon the payment, the Excep- 
ception was over-ruled, but the Book al- 
lows it to have been a good Cauſe of De- 
murrer. 
| And yet H. 15 Car. 2. inter Stone and 
Ludlow fuch a Bill upon Demurrer was 
held good, Tdeo quere. 

An Engliſh Bill was exhibited in th2 
Exchequer for the Tythe of Houles in 
London to have a diſcovery of the im- 
proved Rents, and the Detendanc al- 


ledged a Modus, and Exception taken -0 
Dd 4 ths 
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Hardres 190, 


Hardres 322. 
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the Anſwer becauſe the Defendant did not 
diſcover the Rents, but the Court held 
that the Aodas being alledged by way of 
Anſwer, the Defendant ought to anſwer 
all the Bill, and diſcover the Rents ; but if 
he had alledged it by way of Plea he had 
not been bound to anſwer any other part 
of the Bill, and if the Plea were over- 
ruled, then the Defendant ſhould anſwer 
Interrogatories to the particulars. 

In a Bill in the Exchequer for Tythes 
the Plaintiff did not alledge that he was 
content with the ſingle value according to 
the Common form, and for that Cauſe 
was demurred to and over-ruled, becauſe 
this Court had Juriſdiction before the Sta- 
tute of 2 E. 1. was made. | 

In a Bill in the Exchequer for Tythes, 
the Defendant pleaded that the Lands 
out of which the Tythes aroſe belonged 
to ſuch a Monaſtry, which was diſcharged 
from payment of Tythes by their Order, 
but did not ſhew of what Order the Mo- 
naſtry was, and yet held good. 

And now having ſhewed in how many 
Courts, and how many ways Tythes may 
be recovered, it calls to my mind the Fa- 
ble of the Fox and the Cat, who had but 
one way to ſhift for her ſelf when the 
Hunts-men came, but that one proved bet- 
ter and more ſecure than all the ſhifts the 
Fox had boaſted of; for upon the whole 
matter it were much better for the Re- 
verend Clergy it they had one ready way 
to recover ſingle damages with their Coſts 
ug | of 
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of Suits at Common Law, where they 
might not be interrupted by Prohibitions, 
and claſhing of Juriſdidtions, and toſt from 
one Court to another, than all theſe ways 
i have mentioned. And iris a wonder to 
me that there being hardly a Lord in Par- 
liament, nor many of the Houſe of Com- 
mons that have not ſome part of their 
Eftates in Impropriations, though they had 
no kindneſs to the Church, yer for their 
own intereſt and concerns have not to that 
purpoſe preferred fome Law in Parliament 
before this time 3 which might be done in 
a few Lines, by giving an Adion of the 
Caſe at Common Law for the ſubtraction 
of Tythes with Coſts, or if the Parliament 
ſhould think fit the ſmaller ſort of Tythes 
might be determined in a Summary way 
by the Juſtices of Peace with an Appeal 
to the Judges of Afize ; but this I hum- 
bly ſubmit, as I do all the reſt, to better 
Judgments, 
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I have now finiſhed this ſmall Tract, he Concluſion 
whereby I wiſh the Reverend Clergy may of the who!e. 
receive as much ſatisfaction as I defire, or 
they can expe. And I ſhall now con- 
clude all with a Liſt of thoſe Monaſteries, 
the Lands of which are only capable to be 
diſcharged of the payment of 'Tythes, by 
Order, Bull, Preſcription, real Compoſi- 
tion or otherwiſe, that every Clery-Man 
may fatisfie himſelf without farther en- 
quiry whether ſuch Monaſtry Lands as 
ſhall happen co be in his Pariſh, &c. my 
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have the benefit of the Statute of 31 H.8. 
to be freed from the payment of Tythes : 
and in the Liſt following 1 have fer down 
the times of the Foundations of the ſeve- 
ral Monaſteries, that being material to 
know, for if they were Founded ſince the 
firſt Year of R. 1. they cannot preſcribe 
in zon decimando. | have alſo for the moſt 
part ſet down what Order the Houſes were 
of, that the Reader may fatisfie himſelf 
whether they were of any of thoſe Or- 
ders that were priviledged from the pay- 
ment of 'Tythes: for the valuations I have 
followed Mr. Dugdale , as being a ſure Au- 
thor, having obſerved many Errors in that 
of Mr. Speed. | 

In the peruſal of this Catalogue you will 
find how many Foundations were made of 
Monaſteries in the firſt Century after the 
Conqueſt, and till the Reign of King Fobn, 
that if they had continued at that rate, the 
greateſt part if not all the Land in England 
had by this day been Monaſtery Land. But 
in King Fobn's time they began to ſlack, 
and in the ninth of FH. 3. the Statute of 
Mortmain was made, after which you will 
find but few Religious Houſes: ( as they 
were called) Founded. 

The C:f#ertian Order came into England 
about che year of our Lord, 1128, and in 
the enſuing Table you may ſee how well 
they proſpered, that in ſo ſhort a time 
there ſhould be ſo many of the greater Ab- 
bies of that Order 3 but it ſhould ſeem 
this Order began ſooner. See Monaſticon 
Angl, li. I. Þ. 695. Mi 1096, 


The 
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The Black Canons regular of St. 4u- 
guſtine firſt came into England, as Mr. Stow 
ſays, in the Year 1108. and were firſt pla- 
ced in Trinity Church within Aldgate , 
London, But I rather think he is miſtaken 
in the time, for I find ſome Monafteries 
of that Order before that time : however, 
the enſuing Catalogue, will inform you of 
their increaſe. 

And it is withont diſpute that the in- 
creaſe of Monaſteries, eſpecially thofe of 
priviledged Orders, tended very much to 
the prejudice of the Secular Clergy that 
had the Cure of Souls; for befides the Orders 
that were priviledged they appropriated all 
the Churches they could obtain, and how 
ill they were ſerved a Man may in fome 
meaſure obſerve that peruſes the Statute of 
I5 R. 2. and 4H. 4. for it appears by them 
that they endowed no Vicarages at all upon 
the appropriating Churches, or ſo-meanly 
that the Vicars could not live upon them, 
_ and not at all Hoſpitality praftited. And 
therefore the Parliament of England, which 
has always put a ſtop to the Uſurpations 
and Exorbitances of Rome, and to prevent 
the Religious Houſes deſtroying the 
Church, in the 15th Year of the Reign of 
King Richard the Second, made a Law, 
That the Dioceſan of the place where any 
Church was to be appropriated, ſhould take care 
the Viearage ſhould be well and ſufficiently 
endowed, beſides a portion to the Poor, But palmers Rep. 
this A& not having the effe&t was deti- 219. 
red and expected , the Biſhops of thoſe 

times 


Endowment of 
Vicarages. 


Is R:2,C.16 


or | 


I4 H4.CAap. 12. 


The Parſons Counſelloz, &c, Part Il. 


times being over-awed by his Holineſſes 
Mandates , or participating too much of 
his qualities, a ſecond good Act was made 
inthe 14th Year of King Henry the Fourth, 
whereby it is Enated, That all thoſe Ap- 
propriations that were made ſince the former 
Statute without ſuch Endowments, were de- 
clared to be woid, And that no Religions 
perſon (that is, Monks and Fryars) ſhould 
be made Vicar in any Church appropriated or 
fo be appropriated by any means in time to 
come, and that no Vicarage ſhould be appro- 
priated by theſe Statutes, and divers other 
Statutes cited in this Work upon ſeveral oc- 
calions, It is eaſie to gueſs what Opinion 
they had, even in the times of Popery, of 
theſe People called Religious Men. 

I have now made too long a digreflion ; 
and will therefore proceed to the Cata- 
logue I promiſed the Reader. 


Here 


Here follows a Catalogue of the ſeveral Mona- 
ſteries, that upon the general Survey taken in 
the 26th Year of H. 8. were returned to be 
of the Annual Value of 200 /. per ann. and 
upwards within England and Wales, and by 
conſequence diflolved by the Statute of 31 H.8. 
and by that means are capable of being diſ- 
charged of the payment of Tythes 5 with 
the Date of their Foundations, as near as 1 
can compute, with what Orders they were 
of. In which obſerve, thar A. ſtands for Ab- 
bey, P. for Priory, Ben. for BenediGins, Ciſt, 
for Ciſtertians, Prem. for Preamonſtratenſes, 
Car. for Carthuſians, C. S. A. for Canons of 
St. Auſtin, F. for Founded, T. for Tempore; 
and in the Valuations I have rejected all ob. 
and 9. 


Berks. 
6, & © 
Eading Ben. F.T.H.1. 1938 14 2 
Buſhelham A.C.S.A.F. 13 E.3. 8; 11: © 
Abington A.Ben. F.720, 1876 10 9 
Bedford. 
Newnham P.C.S.A.7.H. 1. 293; Fi 
Elmeſtow A.Ben.F.7.W.Conqueſt 284 12 IE 
Wardon A.Cif.F. 4. Steph. 1138. | 289 16 6 
Chickſand P.White C.Gibertines F.7,W.Ruf, 212 3 5 
Dunſtable A.C.S.4.,F.7.H.. 344 13 3 


Woebura A.C:/.F.7T. Johannis Regis, 391 18 2 
Bucks, 
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' The Catalogue of Bonafferies. 


Bucks. ; 
L. oF d, 
Aſhrugge ColI.C.S.A.F.T.E. 1, 24161 
— ACS.A.F.T, H. I. 1112. 437 6 8 
Miſſenden A.Ben.F.1293. 261 14 6 
Cantabr, | | 
Thorney A.Ben.F. 972. 4IT I2 IT 
Barnwel P.C.S.4.F.7. H. 1. 1092. 256 11 10 
| Ceſtr. 
S. Werburge A.Ben.F. 1095. 1003 F II 
Combermeeve A.Ci/t.F.11 34. 225 9 7 
' Cornuh. 
Bodnim P.C.& A.F. 936. 270 © 11 
Launceſton A.C.S. 4.7. W.Conquelt. 354 © 11 
St. Germans A-C.S.A.F.T. Ethelſtani Regis. 243 8 © 
Cumbr. 
Carliſle P.C.S.A.F.T. W.Ruf. + 418 3 4 
Holmcoltrum A.C/2. F. 1135 427 19 3 
Derhb. | 
Darley A.C.S.A.F.T, H. 2. 258 14 5 
Devon, 
Ford A. Ci. F. 1133. | 374 10 6 | 
Newham 4.C:/.F. circa 1246, 227 7 0 


Dinkeſwel 


The Catalouge of Bonafteries; 


 # &5 

Dinkeſwel 4. C;/. F. 1201. 294 18 6 
Hertland A.C.S.A.F.T. H. 2. 306 3 2 
Torre A.Prem.F.T.R.1 396 o 2 
Buckfaſt A. Ci/t. F.T. H. 2. 466 IT Ix 
Plimpton A.C:/4.F.T. E. 1 24T 17 9 
Taveſtock A.Ben. F. 961. 902 8 9 
Exon P.Cluna F.T. H. 1. 502 12 9 

Dorcet. | 
Abbotsbury Ben. F. circa 1016, 399 I9 2 
Middleton A.Ben.F. per R.Ethelſtan, $7S 13 IF 
Tarrent A.Ci/#.F. per IH. 3. 214_7 9 
Shafron A. Ben.F. 941. II166 8 9g 
Cerne A. Ben. FT. R. Edgari . $15 19 10 
Sherborne A.Ben. F. circa 370. _ 682 14 7 

Dunelm. 
.St. Cuthbert A.Ben. F. circa 824: 1366 10 9g 
Tinmouth P.Ben.F. 397 10 F 

Eſſex. 
Berking A.Bey. F. 680. 862 12 F 
Stratford Langthorn A.C;/#.F. 1135. FII 16 3 
Waltham A4.C.S.A.F. circa 1060. 600 4 2 
Walden A. Ben. F. 1136. 272 19 8 
St. Oswith A.C.S.A.F. 1120, | 97 © 2 
Colcheſter A:C.S..4.T7. H. 1, $23 17 © 

| \ Glouc, 

Briſtol A.C.S.A.F. circa T. H, 1. 670 13 II 
Hayles A.Ci{?.F. 1246, 2x7 7 $ 


Winch- 
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Winchcomb A.Ben. F. 787. 759 II 9 
Tewsbury A.Ben.F. 715. I598 I 2 
Cirenceſter A.C.S.A.F.T. H. I. cots 9 2 
Kingſwood A.C.F. 1139. 244 1x 3 
Glouceſter A.Ben. F. 680. 1946 5 9 
Lanthony P.juxta Glouc.C.S.A.F.1136 648 19 11 

- Hants, | 
St.Swithins Winton A.Ben.F.634. I $07 I7 2 
Hyde A. Ben.F. per Regem Eltred. , 865 18 © 
Wherwel A.Ben.F.7. Edgari Reg. 339 8 7 
Romſey moniales Ben.F.907. 393 10 10 
Twinham P.C.S.A.F, ante 1042. $135 7 © 
Bello loco A. Cift. F. 1204. 326 13 2 
Southwick P.C.S.A.F.T. H. 1. 257 4 4 
Tichfield A.Prem.F.7.H. 3. 249 I6 I 
Hertford. | 
St. Albans 4.Ben. F. 755: $102. 7 2 
Hunts. 
St. Neots A.Ben.F. circa T. H. 1. 241 IT 4. 
Ramſey 4. Ben. F. 969. 1916 12. 4&4 
Rance 


St. Auſtins prope Cant. A. Bey. F, 605, 1413 4 11 


Ledis P.C.S.A.F. 1119. 2362 9. 9 
Ferverſham A.Clun.F. 1147. per R. Steph. 286 12 6 
Boxley A.Ciff. F. 1144. 204 4 II 
Roffen A.Ben. F. 600. 486 11 5 
Malling A.Bezn. per Regem Edm. 218 4 2 


Dertford 
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Dertford A.C.S.A.F. 49 E. 3. peripkR. 3890 © © 
Lanc. 
Whalley A.C:/.F. 1172. 222 9-23 
Lec. 

Leiceſtr. A.C.S.A.F. 1143. - 95 I4 F 

Croxden A. Prem. circa T. R. 1. Reg. 355 © Io 

Launda A.C.S. A.F.T, W. Rut. 399 3 3 

| Lincoln: 

Lincoln St. Cath. P.Gilbert F.T. H.2- 202 5 © 

Kirkſteed A.C;.F. 1139; 286 2 7 

Reveſly A.Ci/. F. 114.2. | 237 3 & 

Thornton A.C.S.A.F. 1139. | 594 19 109 

Bardney A.Ben.F. 712. 366 6 TI 

Croyland A.Ben.7T:Reg.Ethelred 716. 1803 r5 Io 

Spalding A.Ben.F. 1052. 761 IT 

Sempringham 4.Gb.F. 1145. 14 Steph. 317 4 I 

Epworth moniale Carthuſc 1o R. 2. fundat. 237 15 2 

London and Midd, 

S. John Jeruſal. P.F.T. H.1. 1100, 2385 12 
St.Barthol:Smithfield C.S. A.F. 1102 653 I5 
St. Mary Biſhopſgate Pr.F.1187. 9 R.i, 475 6 
Clerkenwel P.Ben.F.7, Reg.Steph. 262 19 
London Minors Ben. F.T. E.1. 318 $8 
Weſtminſter 4. Ber. F.7. Edgari. 3471 © 
Sion A.C.S.A4.F. per Reg. H. 5 i731 5S 
London domus Cars. fundat. T. E. 3-Reg., 642 © 
S.Clare extra Algae monial. F. I 292. 418 8 

Ee St. Mary 
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St. Mary Charter-houſe Carth. F. 1391. 9236 2 7 
St. Johns Holywell monial. nigr. f.1318. 347' 1 3 
St. Mary Eaſt-Smithfield A. C;/t. F. 34 E.3. 602 11 10 


Norfol. 

Thetford A.Clun. F. 1103 | 312 14 4 
Wymundham A. Ben. F. 1139. 211 16 6 
Hulmo A.Ben.F. per Canutum Reg. 583 17 © 
Weſtdreham A.Prem. FT. H. 2. 228 010 
Walſingham A.C.S.A.F. circa 7, Steph.R. 391 11 7 
Caſtle Acre 4.Clun.F. 1090. 306 II 4 
Weſt Acre A.Clm.F.7. W.Ruf. 260 13 7 
Northon. 

Burgi St. Pet. A.Ben.F.per ro.fere R:Mer, 1721 14 0 
Pipewell A.C;/.F. 1143. 286 11 $ 
S. Andreas P.Clun. F. 1067. 262 97 1 
Sulby A.Pram.F.7, Steph. Reg. 259 8 F 

Nott. 
Lenton P.Clun. fund. T, H. 1. 329 F Io 
Thugarton P.C.S.A.F.T. H.1. 259 9 4 
Welbeck A.C.S.A.F.T. Reg.Steph. 249 6 3 
Warſo P.C.S.A.fundat. - 239 Io F 
Bella Valla Pri.Carth.F.circa 16 E, 3. $37.2 
Newſteed P.C.S.A.F.T. E. 3. 219 18 8 
Theſe two laſt are under value in Mr. Dugdalc, 
but thus per Speed. 
Northumbr. 
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Godſtow A.Ben.F.T. Steph. Reg. 274. 
'Eyneſham A.Ben. F. T. Ethelred Reg. 441 
Oſney A.C.S.A.F.T. H. 1. 65 
'Thama A.Ci/.F.T. H.1. per Speed. 25 
Oxford P. per Speed fund. ante Cong, 224. 
Dorceſter per eundem 4.C.S.A.F. 635. 219 
- Salop. 
-Hagmond 4.C.S.A.F. 1100. 259 
'Lillefhul A.C.S. A, F.per Adelfleda R.Merciz.229 
Wigmore A.C.S.A.F. 1172. per Speed, 267 
Wenlock P. Clun. F. 1181. vel antea, - 4OI 
Salop A.C.S.A.F. 1081. perSpeed, -_ 615 
Hales Owen A. Prem. fund. T,R. Joh 337 
Somerſet. 
Glaſſenbury A.Ben. circa 300 F. 331T 
Bruton A.C.S.A.F.T. Conqueſt, 439 
Henton P. Carth. F.T. H. 3. 248 
Witham P. Cart.F. per H. 2. 215 
'Tanntan P.C.S.A.7. H.1. 286 
Bathon 4:;Ben.F.T. H. 3. 617 
Keyneſham A.C.S.A.F.7.H, 1. 419 
Michelney 4. Ben. F. 740. 447 
Buckland P.Czf. F. 7; E.1. 223 


Staff. 


Dela cres A. Ciſt. F, 1153. 227 
Burton ſup. Trent. 4. Ber. F.;Eadredi R, 267 
Croxden A:C:/t. cont. ans” | 
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Suffolk; 


Suffolk. 


S. Edmundi Bury A.Ben. F. 1020. 


Butley A.C.S.A F. 1171. 
Sibeton A4.Ci/h.F. 1150. 
Ixworth P.C.S.A.F.T. Conq. 


Surrey. 


Merton P.C.S, A.F.1121.T. H. I. 
Shene P. Carth. F. 1414. 
Chertſey A.Ben. F. 666, 
Newark P. 


S.Maries Overſ. A.C.S.A.F. 5 H. 1: 


Bermundeſey A.C.S.A.F. 7 H. 1, 
Suſſex. 


Lewes A.Clun. F.T.W.R. 
Robertsbridge A.C;/*.F.T. H. 2. 
Battayle A. Black Monks F. 1066. 


Warw. 


Combe 4. Cf. F. T. Steph. R. 
Kenelworth A.C.S.A.F.T. H.1. 
Merival A.C;/.F. 1148. 
Nuneaton monial Ben.F.T. H. 2. 


Wilts 


Malmesbury A.Ben.F. circa 670. 
Bradenſtock P.C.S.A.F.T. Cong. - 
Edington P.C.S.A.F. 1352. 
Ambresbury A.Ben.F. 1177. 
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Wilton 4.Ben.F. T. Ethelwolpi R. 


Fareley @ Cell to Lewes per Speed F. 


I125. Clun. 
Lacock A.C.S.A.F.1232 per Speed, 


Wigorn. 


Malverne A.Ben.F. 1053, 
Eveſham A. Ben. 7. Offz. 
Perſhore A. Ci/t. F. 1138. 


Haleſowen 4. Prem. F. 7, Joh Reg. 


Brodeſly A.C:.F.113S. 
Eborum. 


St. Mary Eborum A.Ber. F. 2 W. Ruf, 
Selby 4. Ben. F. T. Conq. 

Kirkſtal 4.C;A.F. 1147. 

De rupe A.C/t. F. 1147. 


Monks Burton A. Clun. F, circa 1196. 


Noſtel A.C.S.A:F.T. H. 1. 
Pomfraic A.Clun. F. T. Cong. 
Gisborne A.C.S.A.F.T. Steph. Reg. 
Whitby A.Ben. F. 7. Cong. 
Montegratiz A.Carth. F. circa 1396. 
Newburge P.C.S.A.F. 1145. 
Belland 4.C;/. F. 1134. 
Kirkham A.C.S.A.F.T. I. 1. 
Mela 4. Ci. F,1136. 
Brilington C.S.A.F.T. H. I. 
Walton A.Gilbertines F.T. Steph. Reg. 
Bolton in Craven P.C.S. A.F.7.H. 1. 
Rival A. Ci. F. 1132. | 
Jerval A.Ci.F.T. Steph. Reg. 
Furnes A. Cit. F. 1127. 
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De Fontibus C;/*.F* 1132. 998 6 8 
Warter P.C.S.A.F.T. H. 1. 22I 3 10 
Rithal per Speed. 351 14 6 


Old Maulton A.F.7. Steph. R.per Speed, 257 7 o 
St. Michael juxta Hull Carth, F.1377. 221 297 1 


Wallia. 


Valle de Sandta Cruce Cor. Denbigh, EN 
Cift. F. T.E. I. = © #14 $ 
Strata Florida Cardiganſh, Cf. or Clun. & 


F.T. Cong. 1226 6. © 


Gloria Deo Patri, Deo Filio & Deo Spt- 
ritu1 Sancto. Amen. 


= Li. 4.. 3. * 


THE 


—nR— ————— — 


—_— 


A. 


132. Acceptance of 'Rent by a Parſon, Vicar or 

"hp Prebend will nt affirm the Leaſe of his Prede« 
" * © Ceſſor, 133. Where a Parſon ſhall be bound. by 
the acceptance of Fealty, 134. By a Biſhop upon Leaſe 
for Lives of Tythes, ibid. A Leaſe for years of Tythes 


bow it ſhall operate, ibid. 
Admiſſion, In what manner to be made, 7. Not tobe done 

haſtily, ibid. & 59. The danger thereof, = 
Aftermaths, Where Tythes are due for them, 135 
Agiſtment, vide Herbage. | 
Alteragium, quid, 216 


Amnates, vide Firſt-fruits. 


Archdeacons, Their original and Sons 2$4, ev. Oculi 


Epiſcopi & quare, 288. 
rations. | 
Arms and Enſigns of Honour in Churches,” vide Churches. 
Arreſts in Churches or Church-yards, vide Churches. 
Aſſeſſments for the Repair of Churches, vide in Church. 
XY OO | Ec 4 = Augmen- 


ide plus de eis in Proct- 


TABLE. 


A Cceptance of Rent, where. it ſhall affirm a Leaſe, 


The Table. 


Augmentations of Stipends, 8c. of poor Vicars and Curates 


etled, 228 
/ B. 


Arren Lands, Which ſhall be free from the payment of 
Tythe Corn and Hay, 319 
Bees, What Tythes are due for them, 259 
Bſhop, What time he hath to examine a Clerk, 7. Admits 
a Clerk before the Church becomes Iitigious, 13. He 
7s not bound by a Verdi in a Jure Patronatus, 16. 
<An Attion of the Caſe lies againſt him if he admit 
the contrary Clerk, ibid. Coparceners preſent ſeverally, 
which Clerk he muſt admit, 18. If Foynt-Tenants, 
or Tenants in Common preſent ſeverally, what's to be 
done, ibid. Though the Church be litigious he may admit 
either Clerk at his peril, 14. What Office he may grant, 
and for what Term, 13l. What Retorn he may make 
pon a Duplex Querela, 15. He may grant Copybold 
in Fee, 131. Vide in Church-Dilapidations, Non-reſi- 
dence, VC. 
Burying and Burying places, vide in Churches. 


C. 


= agginſs Common Law, Cuſtoms or Prerogative 
are void, 45, 299, Which Provincial Canons are in 
force, 300 
Calves, Wool, Lambs, Pigs, Milk, how the Tythes thereof 
are to be paid, and the Canon for the payment thereof, 
251. How the Tythes of Milk and Cheeſe are to be 
paid, 254. _ not kept thirty days ſhall pay no Ththe, 
255. When Calves, Lambs, &C. are to be paid, 
257. How to be paid where ſeveral mens Sheep are de- 
paſtured together, ibid. How where they depaſture in a 
Ground whereof the Pariſh is not known, 258, How —_ 

| Locks, 


The Table. 
Locks, Beltings, Neckings, and the Wool of Sheep that 


die of the Rot 1s to be paid, 258 
Cathedraicum, quid, and how it became due, 163. Not 
the ſame with Synodals, | 285 
Caveats, and the uſe and force of them, I4 

| Chancels, by whom to be repaired, and how to compel the 
repair of them, 170, 171 


Capella unde dicitur 8 quid, 184: The ſeveral kinds 
thereof, ibid. Free Chappels quid, 185. AI given to 
the King, ibid. Who may make a Free Chappel, ibid. 
Parochial Chappel what, 1386. Hiw to be repaired, 
and by whom the Cure is to be performed, ibid. The 
Refor of the Mother-Church ſhall have the Offerings 
made at Chappels, 187. How it may become a Church, 
188, Who ſhall repair Chappels annex: to Mother- 
Churches, ibid. Private Chappels quid, ibid. ought to 


be conſecrated, ibid. 
Charges To what Charges Parſons and Vicars, 8&C. are 
chargeable, 275 


Churches, Unde dicuntur, 160. The ſeveral acceptats- 
ons of the word in the Scripture, ibid. The manner of 
Founding them, 161. Who may build a Church, 162. 
Where a Church muſt be tans 4 + ibid. The ſe- 
weral parts whereof a Church is compoſed, ibid. In whom 
the Freehold of the Church is, ibid, Who is to repair 
Churches, 163. How they were anciently repaired, ibid. 
How the Mony is to be raiſed for the repair of Churches, 
164. In what manner a Tax is to be made, &C. ibid. 
How to be recovered, ibid. What is to be done if the 
Pariſhioners will not make a Levy for the repairs of the 
Church, 165. How to be relieved againſ} unequal Aſ(- 
ſeſſments, ibid. The Landlord is not aſſeſſable towards 
the Repair of the Church in reſpe& of his Rent, 166, 
The Perſon is taxed in reſpef# of the Land he holds, ibid. 
The prejudice by omiſſion of any Landholder in a = 
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The Table. 


towards the Repair of the Church, 168, The Parſon 
and Vicar are free from Levies towards Repair of the 
Church, ibid. And ſo may the Founder be by Pre- 
ſcription, ibid. Whether the Inhabitants within a Chap- 
pelry may preſcribe generally to be free from Levies to 
the Repair of the Mother-Church, 169. Churches uni- 
ted, by whom to be repaired, 170. Seats in the Churches, 
by whom built, and how to be repaired, 171. In what 
mmenner to be built, ibid. Who may build Seats in a 
Church, ibid. Who ſhall have the materials of Seats 
pulled up, 172. What authority the Parſon has concern- 
mng Seats, aud who may diſpoſe thereof, ibid. Where 
they may be claimed by Preſcription, 173. One may 
preſcribe for a burying place, 174. Who might anci- 
ently, and who may now be buried in the Church, bid. 
Nothing to be paid for burying in the Church-yard, 175. 
But in the Church and Chancel, ibid. Where one of 
common right may be buried, ibid. Anciently not in 
Cities, ibid. Who may ſet up Tombs in a Church, 176. 
What remedy if broken, ibid. Who may not be buried 
in Church or Church-yard, ibid. Graveſtones, Wind- 
mg-ſheets, Penants, Arms, QC. In whom the property 
is, 177. In whom the property of the Bells and other 
Ornaments of the Church are, ibid. Who ſhall have 
an Aftion of Treſpaſs for the taking them away, ibid. 
How the property of Goods may be changed by the of- 
fering of them to a Saint, ibid. Goods may be given to 
the Church, and how, 178. What Reverence 1s due to 
the Churches and Church-yards, ibid. SanFuaries what, 
and when taken away, ibid. Courts, Fairs, Markets, 
STC. 10t to be kept in Church or Church-yard, 179. The 
puniſhment for fighting or brawling in Church or Church- 
yard, ibid. The puniſhment for ſtriking or drawing a 
Feapon there, 180, De ſon aſſault Demeſn 3s no plea 
fo @ Battery begun there, 181. The puniſhment for 
| | making 


The Table. 


| waking Arreſts in the Church or Church-yard, ihid. The 
ſeveral Officers that were in the time of Popery, 182, 
Churchwardens and their Duties, ibid. By whom to be 
choſen, 183. Of Side-men and their Office, ibid. Sextons 
and Clerks, and their Office, ibid. How they. ſhall be 
elefted, ibid. The Pariſhioners may chooſe him by Cu- 
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ſt om, I 84. \ [ 
Clergy taken away in Sacriledge, IS1 | 
Concubines allowed Prieſts, and in what manner, 141. {. 
Vide Icontinence and Marriage of Prieſts, ibid, j 
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Confirmation of Biſhops Leaſes in what caſes neceſſary, 117. 
How, where there is two Chapiters, ibid. A Leaſe con» 
firmed before the Sealing, 11%, After the death. of the 
Biſhop, ibid. Makes ſeveral concurrent Leaſes, and the 
later is firſk confirmed, ibid. Grant to the King conr 
firmed before Inrolment, 119. Who to confirm Leaſes 

p where "tis neceſſary, ibid, Parſons Leaſes confirmed by 

2 the Biſhop, who is Patron alone, 120. A Parſon makes 

; a Leaſe before he is induftted, which is confirmed, yet 

void, ibid. A Leaſe may be confirmed for part of the 

Land or Term. 121. A Parſon makes a Leaſe which 

is confirmed, and after he is deprived, ibid. The Bi- 

ſhop and Husband of the Patroneſs confirms, quid ope- 
ratur, ibid. The Biſhip and the Patron being Tenant 
in Tail confirms and dies, quid operatur, ibid. Patron 
uſurper confirms, ibid. Patron grants the next Awvoi- 
dance, and then confirms the Leaſe of the Parſon, 1bid. 

A Parſon leaſes to his Patron, which is confirmed by the 

Biſhop, and then aſſigned over by the Patron, 122. The 

Biſhop Patron confirms without the Dean and Chapter, 

quid operatur, ibid. A Parſon made a Leaſe before 

the Statute of 13 Eliz. which was confirmed after, ibid. 

A Prebendary leaſes, and recites that it is done by the 

Biſhops conſent who is a Witneſs to it, \bid. Leſſee grants 

# Rent charge, which is confirmed, 132. Parſon —_— 
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the Leſſee grants Annuity, and in a Writ of Annuity the 
Biſhop and Patron are prayed in Aid, and Verdi and 
Tudgment, quid operatur, : ibid. 

Compoſition, vide Real Compoſition. 

Conſecration of Churches, by whom to be done, 161. And 
when to be re-conſecrated, 162, Vide in Churches and 
Chappels. 

Copybold, if it eſcheat to the Parſon and Lord, he may grant 
zt in Fee, an 

Conveyances, By what Conveyances Tythes may be paſt, 

G=SE_. I 

Corn, The Tythes thereof how to be paid, 235. Of Rokings, 

236, Of Green corn cut for Beajts of the Plow or Pail, 
2 

Cuſtom, Of what force in Tything, 266, 269, Cuſtom De 
non decimando where. good, 268. To pay Tythes of 
things not tithable, ibid. 


D. 


Lym between Cuſtom and Preſcription, 268, How 
far the Canoniſts allow of Cuſtom, 269. Cuſtom to 
pay leſs than the true value of Tythes, 256. Cuſtoms con- 
fermed by AF of Parliament, 269, 270 
Deprivation and Depoſition what, 97. In what Courts it 
may be done, 98. For Waſte or Dilapidation, 100. For 
Simony, 98. For Non-conformity, 100. For not reading 
Common-Prayer within two months after Indution, 98. 
To maintain any Dofttrine repugnant to the Thirty Nine 
Articles, 99. For Crimes Eccleſiaſtical and Civil, ibid, 
For Diſobedience to the Ordinary, ibid. For taking a 
ſecond Living, 100. For a Prieſt to marry was Cauſe, 
ibid. Deprivatien iplo fatto quid, ibid. For being a 
Common Drunkard, 99. For not uſing the Common- 


Prayer, and not adminiſtring the Sacraments according 
to 


The Table. 


fo it, 98. Miſcreants, Infidels, Hereticks, 8&C. are de- 
privable, 99. Sla ves, Villains and [literate perſons, ibid. 
Debt upon the Statute of 2 FE. 6. by and againſt whom it 
lies, 396, The form of the Declaration, 398. What 
Plea lies in it, 400. What Evidence is neceſſary for Plain- 
tiff and Defendant, 401. Verditt and fudgment is good 
therein, | 404. 
Dignities Eccleſiaſtical quid, 57 
Dilapidations, quid, 89. A Canon againſt them, 89. What 
remedy againſt them, 90. Cauſe of Deprivation, 92. A 
Probibition lies againſt 8 Biſhop, and to prohibite waſte, 
ibid. An At of Parliament to avoid fraudulent Con- 
weyances made to defeat, the remedy, 93. An Ation upon 
the Caſe lies at Common Law, ibid. How the Damages 
recovered may be diſpoſed of, 95. The Trees in Church- 
yards not to be cut but in ſpecial caſes, ibid. 
Donative quid, 201, A Pariſh Church may be a Donative, 
197. How it may become preſentative, 198. Who may be 
Founder of a Donative, ibid. 4 Quare impedit les f 


a Donative, ibid. Within what Statute it is, ibid, 

Duplex Querela, In what Caſes it lies, and what Return is 

good upon it, 15, Within what time to be ſued, 16 
E. 

Phequer has Furiſdition of Tythes, 405 

Excommunication iplo fa&to, whether without Sen- 


Fence 


FE. 


Arms not to be taken by Spiritual perſons, but in parti- 
cular Caſes, 134. A Parſon may not farm anothers 
Par ſonage, 135. May not keep a Tan-houſe or Brew- 
houſe, ibid. 
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The Table. 


'Ferz naturz, No Tythes due for Birds or Beaſts ferx na- | 
ture, 260 | 
Fees, What Fees are due by the Canon for Inſtitution and | 
Induttion, 63. What danger a Clerk incurs that pays | 
greater Fees than are” due by Cuſtom, 62. No Fees are | 
due or can be due for Orders, 64, &c. | 
Firſt-fruits quid, 276. Why Vicarages are higher charged | 
than Parſonages, 280. The Antiquity of them, 76 | 
Fiſh, Vide Fere naturz. 
Fowls Domeſtick, What Tythes ſhall be paid of themy 264, 
Fowling, vide Hawking. 5 
Fruits, vide Seeds. 


G. 


Comets vide in Church. 
H. 


JAY; How to be paid, 236. In Orchards, ibid. Graſs | 
cut in Meadows for the Beaſts of the Plow and Pail, | 
237. Of Head-lands, Balks, &c. ibid. © 
Herbage, The Canon for it, 247. Who ſhall pay it, 1bid. ! 
Not for Saddle Horſes, 248. Nor for Beaſts of the | 
Phw or Pail, ibid. Nor for Beaſts Ferz naturz, | 
ibid. What ſhall be done where a Ground is eaten | 
with mixt Cattel, 249. For what Cattel Herbage is | 
due, 250 | 
Honey vide Bees. | 
Hunting, Hawking, Fiſhing - and Fowling, what Tythe is 
due thereof, 203 | 


Inconti- © 


The Table. 


IL. 


'T Neontinence, How puniſhable in the Clergy, 142, &c; 

2 Vide Concubines. 

Indicavit lay at the Common Law, and in what Caſes, 
391. For a Sixth part, 392. In what Caſes it lies at 
this day, 393. Not till after Libel, bid. The form 
of the Writ not altered, ibid. 1: lies of Offerings, ibid. 
By whom, 397. The manner of Proceeding in it, 397. 
When the matter ſhall be remitted to the Spiritual Court, 
394. The form of the Writ, ibid. The Writ lies of a 
Vicarage, Parſonage, Prebend, &c. ibid. Who ſhall 
have it, ibid. 

Induftion, How to be made, 7. Who may make it, ibid: 
What is to be done after it, 8 

Inſtitution in what manner to be made, 7. It may be done 
out of the Dioceſs, ibid. The wertue of it, 7,8 

Jure Patronatus, I» what Caſes it zs neceſſary, 12. Whe- 
ther the Biſhop be bound to ſue at his own peril, ibid, It 

' may be ſued though the Church be not Iitigious, ibid. The 
manner of proceeding therein, 16. The points inquirable in 
it, 17. How the Verdi s to be taken in it, 18, Quid 
operatur by the Verdit, ibid. If the Jury refuſe to give 
their Verdi&, quid fieri, ibid. Who may hold it, 19. The 

" Biſhop himſelf may, ibid. If, the Commiſſioners neglect 
their Duties, quid fieri, ibid. The Verdi#f in it is not ob- 
ligatory, ibid. At whoſe Coſts it is to be ſued, I2 

Furiſdidtion, vide Recovery, The Spiritual Court hath Fu- 
riſdietion in Simony, 61. In matters of Deprivation, De- 
poſitions and Reſignations, 97. For Mortuaries, 347. Cow 

firmed by ſeveral As of Parliament as to Tythes, 371, 
Where the Temporal Courts have Furiſdiftion of Tythes, 

* 369. And where the Spiritual, ibid. Where Tythes were 
anciently determinable, 352 

Ring, 
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K, 


KR Tf a Simoniſt dies poſſes'd, the King ſhall not Ioſe 
the Preſentation, 58. The King may preſent upon a Si- 
moniacal Comra#t, though he cannot be guilty of it, 60 


L. 


Amhs, vide Calves. p 

Lapfe incurred to the Biſhop,and the Patron preſents, 9. 
rh the Biſhop may let a litigious Church lapſe, 12. Where 
;y the taking of a ſecond Benefice, 23. From what time 
the ſix Months ſhall commence, 8. And how to be ac- 
counted, _ 9 
Leaſes, What Leaſes may be made by Clergy-men, 103. At 
Common Law, 104. By the'Statute of 32 H.8, ibid. 
What quality ſuch Leaſes muſt have, 105. They muſt be 

. in Writing indented, 106. Muſt commence from the 
making, ibid. The old Leaſe muſt expire within a year, 
ibid. There muſt not be a double Leaſe, ibid. What things 
may be Leaſed, ibid. Not an Advowſon, 107. It muſt 
be of Lands uſually let, ibid. The uſual Rent muſt be 
reſerved, ibid. Muſ# not be without Impeachment of Waſt, 
108. Parſons and Vicars are excepted in the Statute of 
32 H. 8. ibid, Biſhops are reſtrained by 1 Eliz. 109. 
Where ſuch Leaſes ſhall only be voidable, 110. The 1ſt of 
Eliz. 7s a private A#, ibid. Concurrent Leaſes by Biſhops 
here good, 111. By others and when they may be made, 
112, Who zs to confirm them, vide Confirmation. They 
cannot be for Lives, nor upon a Life, 119. In what Caſes 
Deans, Prebends, &C. are reſtrained by 13 Eliz. 111, 
Parſons and Vicars are reſtrained by it, 112. Where 
upon a concurrent Leaſe the former muſt determine within 
three years, ibid. But not ſo for Biſhops, 113. Where a 


Parſon 
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Parſons Leaſe ſhall be void by Non-reſidence, 114. Whe- 
ther it (hall be void againſt himſelf, 125. Houſes in 
Corporations, how to be leaſed, 115. Not in Reverſions 
ibid. What Leaſes by Biſhops and Archbiſhops are good, 
104, By Deans, Prebends and Colledges, in what caſes 
they are good, 105. From what time to commence, 106, 
Parſon leaſes and reſigns, 126. Parſon leaſes, the Leaſe 
as confirmed, and then he becomes Nonreſident, 124. 
Bonds and Covenants for future Leaſes, in what Caſes 
they are woid, 127. And Promiſes, ibid. In what 
manner Colledges and Hoſpitals may leaſe, 128. Where 
# Leaſe ſhall be good though a former be in being, 111. 
The former Leaſe ſurrendred between Sealing of the 
new Leaſe and Livery of Seiſin, ibid. Lands uſually 
ſet together divided into ſeveral Leaſes and Rents p- 
portioned, 107. Relief for Leaſes made S -— ly, 

4 


Litigious , Where a Church ſhall be ſaid to be Litigious, 


Il. How many ways a Church may become Litigt- 
Ous, 12, Where it may become Litigious by a Jure 
Patronatus, ibid. here after 4 Jure Patronatus, 
ibid. The Biſhop may admit either Clerk without a 
Jure Patronatus at his peril, 16. Vide Jure Patro- 
natus and Lapſe. 


London 3 How Tythes are to be paid there, 350. How 


anciently, ibid. The Decree abridged, 351, 8&Cc. Caſes 
the Decree, 355. How the Thyhes of the new 
ereffed Churches ſhall be colleGeds levied and paid, 


357 


Ff Marriages 


The Table. 
M. 


Arriages of Prieſts forbid by ſeveral Canons, 137, 
rn by whom and how, 138. John de Cre- 
ma that proſecuted this matter taken in Bed with a 
Wench, ibid. How forbid by the Apoſtles Canons, 137. 
Made Felony to uſe their own Wives, -or to keep them 
company, 143. After this was mitigated, ibid. To af- 
firm a Prieſt might marry made Hereſie and Treaſon,1 44. 
All Law againſt their Marriage repealed, and their 
Children legitimated, bid. That At repealed, and at 
laſt revived, ibid. 
Mzf#, vide Seed. 
Milk, vide Calves. | 
Mills; Whether any. Tythes are due from them, and of 
what kind, DE 1 WY 
Modus decimandi, vide Preſcription. 
Monaſtery Lands, In what caſes freed from Tythes, . 326 
How many ways they may be diſcharged, 331, &C. What 
| Orders were freed from the payment of Tythes, 327. In 
what caſe the leſſer Abbeys may be free,331. Not of Lands 
purchaſed after 1215. 333. By Real Compoſition, 323. 
By Bulls, 327. By perpetual Unity, 334. What ſhall 
he ſaid @ perpetual Unity, and the qualities of it, ibid. 
* Whether Lands that came to the Crown after 31 H-8. 
can be freed, = Oe - 336 
Aortuaries, quid, and where due, 346. They are only by 
Cuſtom, 348. Mortuaries by Biſhops to. the King, quid, 
349. Their ſeveral Appellations, ibid. 1n Cheſter of 
a Prieſt, ibid. The Statute for payment of them, 347+ 
Provincial Canon for thers, 346 


Ne 


The Table. 
N. 


E admittas, I» what Caſes it hes, 4 
Notice of Reſignatien, &C. where requiſite, and ho 


to be given, IO 
O. 


Rdinary, vide Biſhop. 
Ornaments of the Church, vide Church. 


P. 


Arliaments of England reſtrained the Popes Power, 24 

, Pardon of Simony the effet} of it, 59 
Parſon, Who may be ſo, 1, &&c. He muſt be a Prieſt in E- 
piſcopal Orders, 67. He muſt ſubſcribe before the Bi- 
ſhop the Ingagement, and have a Certificate of it, ibid. 
He muſt read the 39 Articles, and how, 68, He muſt 
declare hs aſſent thereunto, and in what manner, ibid. 
The danger if he fail in any Circumſtances, 69. Thoſe 
things muſt be repeated upon taking a new Living, 1bid. 
Good adwvice to them, 70. Of what Age a Parſon muſt 
be, 67, 72. Who may be Parſon of a Living of 30 |. 
per annum #» the Kings Books, 72. He muſt be con- 
formable, ibid. When and how oft he mutt uſe the 
Common Prayer, 73. Before every Leffure, ibid. The 
penalty for uſing other Forms, 74. He mu#t not majin- 

. tain any Doftrine againſ# the 39 Articles, 75, What 
he muſt do before and after Inſtitution and Induction, 


73 

Parſonage or Refiory, what, 190. Whereof it —_ 
| ibid. 
Pentecoſtals, Quid & ubi _ 393 
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Permutation, quid, 202, The form of @ Conditional Re- 
fignation upon a Permutation, ibid. The Proteſt ation, 
203. If either Incumbent upon a Permutation be put out 
be may repair to his own Living again, 204. 
Perſonal Tythes, quid, and in what places due, 338 
Pigs, vide Calves. 
Pluralities, quid, 20. Canons againſt them, 21. The 
miſchiefs that attend them, ibid. The acceptance of a 
ſecond Living makes the firſf void, 23. As to the Pa- 
fron Without Sentence declaratory, ibid. But not to lapſe 
without notice, 23,24. The At of Parhament againſt 
Pluralities, 25. Which ſhall be ſaid a Living of 8 |. 
per ann. ibid. That @ Parſon not qualified may have & 
Plurality, 27. Who u qualified by ſervice to have a 
Plurality, 1bid. And nd by Birth, 28. And who by 
Dignity, 29. Hethat takes a Plurality muſt have a Te- 
ſftimonial, ibid. How to proceed in the taking a Plurality, 
30. The firſt is woid by Inſtitution into the ſecond, ibid. 
Which Chaplains are qualified, where there is above the 
number allowed by the Statute retained, 31, 33. The 
Maſter dies before the Chaplain i preferred, 32. The Mzs- 
ſtreſs marries and becomes a Widow again, ibid. Or mar- 
ries under her Degree, 32. What Livings and Prefer- 
ments make a Plurality, 33. No body can have a double 
capacity to qualifie, ibid. Chaplains retained by the Son in 
the Fathers life time are not qualified, 33. Maſter diſ- 
charges his Chaplain before he is preferred, ibid. One qua- 
lified is inſtituted into the ſecond before a Diſpenſation, 34. 
The King cannot diſpence with this Law, 1bid. Indufted 
into a ſecond Living, and does not read the Articles, ibid. 
A Clerk qualified is made a Biſhop, his qualification ceaſes, 
35- Where Union ſhall make a Plurality, ibid. 4 Vicar 
made Parſon of the ſame Church,” or e converlo, ibid. 
Of another Refory in the ſame Church, 36. The ill 
effetts of taking Diſpenſations from the Pope, and giving 
. it 


A 
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it to the Nobility, $7. - How many qualifications there 
are in England, ibid. I» Margin, of what Livings Plu- 
. ralities were originally allowed, ibid. In what Caſes the 
Canoniſts allow of Pluralities, 21. None may have 10 
Preferments in one Church, 22. Reaſons why the Nobility 
ſhould wave this Prerogative of qualifying for Pluralities, 


Pope, Several Acts of Parliament to reſtrain his PI... 
24.Charged with a dammable Cuſtom in the Court of Rome 
#9 ſe extortion,ib. Charged with the like by a Council, ib. 
Prieſts, Who may be, and at what Age, 67 
Preſcription and Modus decimandi quid, and why the Ec- 
cleſiaſtical Courts rejefF Cuſtoms and Preſcriptions to the 
damage of the Church, 299. How Preſcription and Cu- 
ſtom differ, 300. Confirmed by Parliament, 304. Pre- 
ſcription De modo decimandi, ibid. Jufhfied by Reaſon, 
300. Who may preſcribe in Non decimando, 304. And 
who in Modo decimandi, ibid. 4 Modus to do two 
things, and one fails, 307. For Houſes where good, 308. 
What Preſcriptions are good, ibid. 8c. For Wool and 
Lamb where good, 309. For Corn, ibid. For Wood, 310, 
For Calves and Milk, ib. For Eggs,311. For Land in lieu 
of Tythes, ib. For Headland and Balks, ib. For Bees,312, 
For Herbage, ib. For Fewel, 313. For Parks, ib. To pay 
the Vicar for Tythes due to the Parſon, 314. How a Mo- 
dus decimandi may be deſtroyed, 316. From what time 
Preſcriptions ſhall commence, 328. How Preſcriptions ſhall 
| beproved, a poſteriore, and prattice ſince, 225 
Preſentation, The form thereof, 5. How to be proceeded on, 6. 
What time the Patron has to preſent, 10. Where his Clerk 

x refuſed for juſt Cauſes, 8 
Priviledge of the Clergy, they may not be compelled to ſerve 
in Temporal Offices, 145,149. Are not bound to appear at 
the Sheriffs Turn, 148. They are mot to be arreſted in ſome 
caſes, 147, 150, Not to be diſturbed whilſt doing Divine 
Ff3 Service, 
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Service, 145, Not to pay Toll, 147. Nor Pontage, 
Murage, &C. ibid. May ſue in the Eccleſiaftical Court 
for Batteries on their perſons, 156. The Colleffor of Tenths 
may not diſturb them, 149. Their priviledge in Criminal 
caſes, ibid. Freed from purveyance, 150. Not to be 
amerced for their Church Livings, 1bid. No Execution 
may be ſerved on the Goods of the Church, ibid. Their 
Priviledges confirmed by ſeveral As of Parliament, 152. 
What Priviledges they pretend to by the Canon and Civil 
Law, ibid. &c. And what Priviledge they have in 
ground where the Tythes grow, 271 
Procurations quid, where due and how, 282. Not to the 
Arch-deacon when the Biſhop wiſts, 283, 285, &C, How 
many Servants are allowed the Viſitors, 289 
Probibitions, Sur modus dectmandi, 380. For freeing Mo- 
naſtery Lands, ibid. Where the Suit is for the Tythe of 
things not tythable, 382. For matter triable at Law, 383. 
Becauſe the Spiritual Courts proceed againſ Law and 
Reaſon, ibid. Muſt preſent a Copy of the Libel, 384. In 
what Caſes the Suggeſtion muſt be drawn up, 382. In 
what Caſes a Prohibition # peremptory, 395. How to be 
proſecuted, 381. Where it lies after a Conſultation, 388, 
Fhere a ſpecial Conſultation ſhall be granted, ibid. In 
what Caſes the Suggeſtion 7s to be proved within ſix 
Months, 384. How the ſix Months muſt be accounted, 
389. Thebenefits and damages Prohibitions introduce, 390. 
How to proſecute and defend Prohibitions, 3S6. In what 
Caſes it is grantable after Sentence, ibid. 
Property, Where the property of a Mans Goods ſhall be taken 
away by the offering them to a Saint by a Stranger, 179, 
And in what Caſes he may take ſuch Goods again, ibid. 


Q. 


Qui Facumbravic, Where it lies, 15 
Real 


The Table. 


R. 


 Eal Compeſition quid, and the effeFs thereof, 323.&c, 
Recovery, In what Conrts Tythes were anciently to be 
recovered, 368. In what Caſes the Spiritual Court hath 
Toriſdition concerning Tythes, 369. And in what Caſes 
the Temporal Court hath FuriſdiFion, 381. Where the 
Spiritual Court hath not Turiſdifion, 371. The Spiritual 
Sf ariſhiQion confirmed by the ſeveral Atts of Parliament, 
tbid. &c. The remedy where the Spiritual Courts are not 
obeyed before Sentence, 376. The remedy for diſobedience 
after Sentence, ibid. 2 E.6. extends only to PrediahgT ythes, 
379. Obſervations on the Statute of 27 H. 8. 376. And 
on the Statute of 32 H. 3. 377. Upon all the Statutes, 
ibid. Vide Exchequer, and in Turiſdiftion, antea. . 

Reſidence s Jure divino,75. Now-reſidence was not heard in 
the Weſtern Church of 700 years after Chriſt, ib. An At 
of Parliament againſt Non-reſidents, 77. The end of that 
Law, 79. Who may by that Law be Non-reſident, 61. A 
Pluraliſts Maſter dies, he may not be Nonreſident, ibid. 
How Biſhops may be compelled to Reſidence, 82. Where a 
Parſons Leaſe ſhall be avoided by it, 114. In what Caſes 
he may demiſe and be Non-reſident, 114,115 The penalty 
for Non-reſidence, and how to be recovered, 77. Complain- 
ed of in Parliament, 76. The damage the Church ſuffers 
by the Now-reſidents, ibid. &c. The King may ſeize of 
the Temporalties of a Biſhop for Non-reſidence, 82. The 
form of the Writ of Seiſure, ibid. The Epiſtle of "_ 
Damaſus againſt Biſhops Non-reſidence, 5 
. Reſignation, To whom to be made, 200. It may be to the 
ing, ibid. The ſeveral words of a Refionation, 201» 
It may be to @ publick Notary, or in his preſence, or by 
Proxie, ibid. *It may be upon Condition, ibid, The 
form of it upon @ Permutation, 202 
h Ff4 Seats 
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S 


Eats in Churches, vide Churches. 

J Scire fac. In what Caſes the right of Tythes was deter- 
minable in them, and how taken away, 394 
Seeds, Fruit, Maſt, Bees, How to be tythed, 259,CC. 
Simony quid, 39. Canons againſt it, 40. The little effett 
of thoſe Canons, and the reaſon, ibid. The difference 
the Canoniſts make between Simoniacus and Simo- 
niace, 41. An At of Parliament againſt it, 43« 
The penalty upon the corrupt Patron, ibid. Where he 
ſhall loſe bis Preſentation, 42. The Clerk not privy 
whefe he ſhall be diſabled, 46, What Contratts (ball 
amount to Simony, 50, 56, Bonds for Reſignation ſhall 
70t, 51. Examinable in the Spiritual Conrt, 61. Ad- 
vice againſt Bonds for Reſignation, 54. Who may take 
advantage of it, 58. In giving above the due Fees for 
Inſtitution, 60. For Reſignation upon Exchange, ibid. 
For corrupt giving Orders or Licence to preach, G1. 
A Canon againſt this, and what Fees are to be taken, 
63. How the penalties are to be recovered, 62. The 
effect of a Parden of Simony, 59. What Contrafts are 
wr Simoniacal, 56. Who are within the Law againft 
Simony, 57. Not where the Contratt is not executed, 
$5. If a Simoniſt die in poſſeſſion, the King ſhall not 
oſe his Preſentments, ibid. There may be Simony and 
the Patron and Clerk both free, 59. The Eccleſiaſtical 
Courts bave the power to examine it, ſaved in the Statutes 


GI 
Synodals, Quid & ubi, & cui debet, 283, &C. 
Spoliation, Quid 8 ubi, 267, 268 


Tenths, 


The Table. 
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Enths, quid, ubi & cui debet, 280. What remedy 
the Succeſſor has for the Arrears inthe time of his Pre- 
deceſſors, 2 82 
Tythes, Quid & quotuplex, 214. Majores, quid, 215. 
Minores quid, 7b. Quo jure due, 216. To whom due, 
218. The Parochial Right when it commenced, 219. Who 
is capable of them in pernancy, 234. Due to the Reftor 
prima facie, 225. Extraparochial, to whom due, 226. 
A Parſon, 8c. may have a Portion in another Pariſh, ib. 
To whom due in particular Caſes, 226. To whom due 
in the Vacation, 227. If Parſons and Vicars ſhalt pay 
each to the other, 228, Tythes may belong to a Chappel, 
tbid. Of what things due, 235. Of what not, 264. 
What priviledge the Parſon has in the Lands where they 
ariſe, 271 


V. 


Vere Of their Endowments before and within me- 
mory, 191. How to be expounded, 192. Indowed de 
Alteragio expounded to extend to ſmall Tythes, ibid. 
De minutis decimis, and expounded to Wood, ibid. Corn- 
Lands ſowed with Woad, Saffron, &C. ibid. The Vicar 
ſhall not hawe Tythes of the Glebe of the Parſon, nec e 
converſo, 193. How the Indowment of Vicarages was 
introduced, 194. How they may be re-umted to the Par- 
ſonapes, 195. . In what Caſes they ought to be enlarged 
out of the Parſonage, 196. The Parſon ſhall free the 
Vicar ; gar Incumbrances, 197. How they may be diſ- 


ſolved and re-united, 195, 196 
Viſitations and matters concerning them, 293 


Voidance, vide Simony, Pluralities, &Cc, 
Uſurpation, A Caution to avoid it, BE 
Winding 
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W. 


\f Inding-Sheets, vide in Church. 

Wood; A Canon for the payment of Tythe-Waod, 
240. Complaints againſt it in Parliament, ibid. Limi- 
tation by the Statute, ibid. Which was a Declaration of 
tbe Common-Law, ibid. Queſtioned if an Af, and wvin- 
dicated, ibid. Sylva czdua quid, 242. What ſhall be : 
ſaid great Wood, ibid. Of what Wood Tythes ſhall be { 
paid, ibid. Of Nurſeries, 243. Of Toppings, 244. Of 
Bark, ibid. Not of Dotards, ibid. Where due if great 
and ſmall Woods be mixt, 245. Who ſhall pay it, the 
Buyer or Seller, ibid. Preſcription in non decimando, 
where it is good, 246, How to be paid, ibid. Where 
due of Wood that is grub'd, ibid. 

Writs Mandatory for the payment thereof. 

Tool and Lambs, How the Tythe thereof to be paid, 252. 
Where Sheep ſhift Paſture from one Pariſh to another, 
257. There ſhall be no Tythes paid in thoſe Pariſhes where 
they are kept leſs than 30 days, 255, Vide plus in 

Calves before. 


CC AO 


A Liſt of thoſe Reverend Judges, and other Worthy 
Perſons of the Inner-Temple, that have commu- 
nicated their Learning for the publich, Benefit of 
the Profeſſors of the Law. 


He Lord Chancellor | Three large Volumes of 


Finch, his excellent | 
Table to Sir Henry Hobarts | 
| | Volumes of Reports in 


Reports. - | 


Reports. 
Serjeant Rolls Two large 


Mr. Juſtice Littleton, his | Common places. 


excellent Tenures. 


Sir Edward Coke Chief i 
Juſtice firſt of the C. B. and | 


aſter of the K. B, Thirteen 
Books of Reports, his Four 


Sir fohn Bridgman, Chiet 
Juſtice of Cheſter, his Re- 
ports, 

Sir Fobn Dawes his Iriſh 


ns and his Learning 


Books of Inſticutes,his Book | upon Impoſitions,and Tun- 
of Entries, his Copyholder, | nage and Poundage. 


and his Book of Bails and 
Mainprize, and his Read- 
ing upon Fines, 

Sir Edm. Anderſon Chief 
Juſtice of the Common 
Pleas, Two Volumes of 
Reports. 

Sir fobn Vaughan, Chief 
Juſtice of the C. B. his Ar- 
guments. | 

Sir Roger Manwood,Chief 
Baron of the Exchequer, the 
Foreſt Laws, EE”. 

Sir George Crook one of 


the Judges of the. B. R.| 


Mr. Selden his Hiſtory of 
Tythes, his Mare Clauſum, 
and Titles of Honour, &c. 

Kelway a Bencher, his 


Reports. 
Mr. Perkins, his excellent 
Book of Law. 


Mr. Trotman*'s excellent 
Abridgment of Sir' Edw. 
Cooks Reports. 


Mr.Symor T heloals Digeſt 


of Writs. 
Mr. Bulſtrode's "Three 
Volumes of Reports. 
Mr. Weſt his Symboleo- 
graphy 
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graphy or Preſidents, Two }ports common in 24. S. but 


_ Volumes. | 


Mr. Brownloe's "Two Vo- 
lumes of Reports,and 'Two 
Volumes of Pleading, and 
Judicial Writs. 

Mr. #/.. Stile's, a large 
Volume of Reports, and 
his Practical Regiſter. 

W. S. Golshurrow's Rep. 

T. H. Mr. Plowden's A- 
bridgment. 

Mr. Fohn Clayton, Pleas 
of Aflize and Topicks. 

Mr. Moile's Entries, print- 
ed in other Mens Names 
and diſguiſed. 


—_— : 
r. Reyly's Records of 
the Tower, 

Mr. Blunt's Law Dictio- 
nary. 

St. Germans Door and 
Student T. F. Bale illuſt” 
Brit annice. 

My Lord Keeper Lit- 
tleton's Reports, wrong fa- 
thered certainly. 

Sir S$im0n Depg, The Par- 
ſons Counſellor. 

Sir Edmund Saunders's 
Two large Volumes of Re- 
ports, cum aliis. 


Sir Richard Harpur's Re- 


——__— 
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A Catalogue of ſuch Judges and others of Grays-Inn, 


as have publiſhed any Books of Law. 


HE Lord | —_— 
Verulam,his Elements 
of the Law, &c. 

Sir Anthony Fitzherbert, 
his great Abridgment, his 
Natura Brevium, and Ju- 
ſtice of the Peace. 

Sir IV. Stamford's Pleas of 
the Crown. | 

Mr. Juſtice Daliſen, ſome 
Reports in the end of Kel- 


WBy« 
Sir Henry YelvePton, a V 0- 


| 


lume of Reports. 
Sir Henry Finch's Book of 


W. | 

Mr. Kitchin's Court Leet 
and Court Baron. 

Mr. Juſtice Fenkin's Re- 
rum Tudicarump & Pacis con- 


ſulto. 


Readings. 
Mr. 4ſhes's Tables and 


Epieicaa. 


Mr. 


Mr. Sergeant Callis his 


| _—_—} 


Mr. Huges's Parſons Law, 
great Abridgment and Re- 
ports. 

Mr. Leonard*s Three Vo- 
lumes of Reports. 

Mr. Marſhes's Reports. 

Mr. Wingate's Abridg- 
ment of the Statutes, &c. 


Sir Tho. Hetley*s Reports. 

Mr. Billinghurf, ; 
cum aliz. 

Mr. Jobn Allen's Reports, 
adjudged before he faw 
Grays- Inn. 

Sir Thomas Hardres's Re- 


ports in Fol. 


The Names of the Reverend Judges and others of 
the Middle-Temple, that have beer kind to their 


Profeſſion. 


IR Rob. Brook's excel- 
lent Abridgmentr. 
gr 7obn Popham”s Rep. 
Sir Fames Dyer's Reports. 
Sir Fohn Dodderidge, the 
Engliſh Lawyers diſcourſe 
of Wales, and Compleat 
Parſon. 
Sir-Francis More's Rep. 

_ Sir Henry Calthrop's Cor 
pybolder and Cuſtoms of 
London. 

Sir Richard Lane's Rep. 
Mr. Edmund Plowden , 


Two Volumes of Reports ) 


and Quare's. 


Mr. Fleetwood's Table to 
f - hs # | 
Mr. Baron Savil's Re- 
ports. 

Mr. Rich. Crompton's Ju- 
ſtice of the Peace, and Ju- 
riſdition of Courts. 

Mr. Shephard's Epitome, 
Juſtice of the Peace,Parſons 
Guide, Touchſtone of Con- 
Veyances, &c. 

Mr. Latches's Reports. 

Mr. Hake's Book of Law 


' dedicated to O. C. 


Sir Teoffry Palmer's Re- 
ports. 


The 
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The Names of the Reverend Judges and others of 


Lincolns-Inn, who have made us Partakers of 


their Laboars. 


IR Henry Hobarts excel- 
lent Reports. 

Sir James Leys Reports. 

Sir Mathew Hales his E- 


pitome of Crown Law. 
Mr. Juſtice Raftals ex- 
cellent Book of Entries, A- 
bridgment of the Statutes, 
and Terms of the Law. 
Mr. Juſtice Owen's Re- 
ports. | 
Mr. Juſtice Fones's Re- 
rts. 
Mr. Juſtice Winche's Re- 
Ports 
Mr. Sathaw's Reports. 
Mr. Daltor's Juſtice of 
the Peace and Sheriffs Of- 
fice. 
Mr. Lambert's Juſtice of 


Peace, Saxon Laws, Ar. 


cheion, Office of Conſta- 
ble, and Perambulation of 
Kent. 

Mr. Noy's Reports falſly 
fathered, ut puto. 

Mr. William Pryn's Re- 
cordsof the Tower abridg-- 
ed, Writs and Pleas for the 
Lords, a Supplement tomy 
Lord Cook*s 4 Inftitutes,8c. 

Mr. Sergeant Benloe's Re- 
ports common in M.S. part 


| printed. 


Mr. Wentworth's Office 
of Executors. 

Mr. Poltor's Elaborate 
and Learned Abridgement 
of the Statutes, and his Pax 
Regis & Regnis 

Mr. Juſtice Winche's En- 
tries, 


A Ca- 


